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INTRODUCTION 

Private  property  has  shaped  the  structure  of  the  American  political 
system.  The  framework  of  our  political  institutions  and  the  categories 
through  which  we  understand  politics  developed  around  the  problems  of 
protecting  private  property.  Property  was  the  source  of  the  greatest 
strength  of  our  political  system:  a  constitution  which  maintains  a  working 
tension  between  democratic  values  and  the  privileged  status  of  private 
rights.  The  concept  of  limited  government  that  our  Constitution  implements 
(and  is  sustained  by)  emerged  from  an  effort  to  make  popular  government 
compatible  with  the  security  of  property.  The  vulnerability  of  property  in  a 
republic  became  the  focus  of  a  far  broader  concern  with  securing  the  rights 
of  individuals,  and  of  minorities  in  particular,  from  the  tyranny  of  the 
majority.  The  constitutional  protections  devised  with  property  in  mind  have, 
from  the  start,  had  this  broader  scope.  Our  system  has  not,  however,  fully 
transcended  its  origins  in  property.  American  constitutionalism  still  bears 
the  costs  of  those  origins  in  its  failure  to  realize  its  democratic 
potential.  The  formative  focus  on  property  generated  a  shallow  conception  of 
democracy  and  a  system  of  institutions  still  limited  by  the  Founders' 
property- centered  vision. 

Property  shaped  not  only  our  institutions,  but  our  very  understanding  of 
limited  government.  It  provided  the  conceptual  boundary  to  the  legitimate 
scope  of  government.  That  boundary  is  now  threatened  by  the  changing  meaning 
of  property  and  the  demands  of  equality,  which  simultaneously  challenge 
traditional  rights  of  property  and  the  traditional  scope  of  the  state. 
Property  thus  remains  a  pivotal  issue  in  contemporary  conflicts  ever  the 


proper  scope  and  nature  of  American  government.  And  the  terms  and 
consequences  of  those  contests  continue  to  be  shaped  by  the  institutions  and 
patterns  of  political  thought  established  during  the  formation  of  the 
American  Constitution.  If  we  are  to  understand  those  contemporary  contests, 
we  must  understand  the  enduring  significance  of  property  in  our  system.  Che 
key  to  that  understanding  lies  in  the  writing  of  the  Constitution  in  1787  and 
the  rise  of  judicial  review'  in  the  first  decades  of  the  nineteenth  century. 

Che  core  of  my  argument  is  that  those  who  won  the  formative  contests  over 

the  nature  of  the  new  republic  were  preoccupied  with  the  protection  of 

«  * 

private  property.  Che  urgent  sense  that  property  rights  must  be  protected 
from  infringement  by  legislatures  became  the  focus  for  the  principle  that 
individual  rights  set  limits  to  the  legitimate  power  of  government.  Property 
was  the  issue  around  which  the  American  conception  of  limited  government 
hardened  into  a  notion  of  rights  as  judicially  enforced  boundaries  dividing 
the  scope  of  government  from  the  protected  sphere  of  individual  liberty.  Che 
preoccupation  with  the  protection  of  property  also  resulted  in  the  neglect  cf 
two  crucial  issues:  the  means  of  fostering  popular  participation  in 
government  and  the  relationship  between  economic  and  political  power.  Both 
our  institutions  and  our  tradition  of  political  thought  still  betray  this 
original  neglect. 

Chese  claims  attempt  to  move  beyond  the  familiar  assertion  of  the 
importance  of  property  in  the  origins  of  the  Constitution,  to  specify  how  it 
was  important  and  suggest  why  it  has  remained  so.  My  objective  is  to 
understand  just  how  private  property  was  embedded  in  our  political  system,  to 
see  the  connection  between  property  and  our  political  institutions,  and 
between  property  and  our  tradition  of  political  thought.  For  property  has 
been  central  to  our  ideals  as  well  as  our  institutions.  This  book  offers  a 
critical  perspective  on  both. 
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This  examination  of  property  should  reveal  the  values  emoodied  in  the 
American  constitutional  system.  The  founders  of  that  system  faced 

fundamental  choices  about  the  kind  of  republic  they  were  shaping:  about  the 

allocation  of  power,  and  the  hierarchy  of  values  the  system  would  foster  and 
protect,  and  about  the  relation  between  citizens  and  their  government. 

Property  stood  at  the  center  of  many  of  those  choices,  and  thus  provides  a 
lens  through  which  to  see  how  values  and  assumptions  were  built  into  the 

formal  design  of  our  institutions.  The  decision  about  the  size  of  election 

districts,  for  example,  involved  choices  about  the  relative  importance  of 

securing  property  or  promoting  popular  participation,  as  well  as  about  the 

kinds  of  people  who  should  do  the  actual  governing. 

The  focus  on  property  also  shows  us  the  categories,  such  as  the  "rights 

of  persons"  and  the  "rights  of  property,"  used  by  our  founders  to  divide 

values  into  competing  groups  and  to  assign  them  priorities.  The  terms  in 
which  the  choices  were  framed  were  as  important  as  the  choices  themselves. 

The  choices  shaped  our  institutions ;  the  categories  and  priorities  still 
shape  our  perception  of  alternatives  and  the  grounds  on  which  we  chose  among  t 
In  short,  understanding  the  importance  of  property  in  the  formation  of 
the  Constitution  provides  a  vital  perspective  on  the  network  of  links  among 
American  political  institutions  and  ideas,  particularly  among  property, 
constitutionalism,  democracy,  and  economic  power.  These  links  suggest  the 
difficulty  of  disentangling  the  strengths  of  the  political  system  from  its 
weaknesses,  and  property  from  either. 

A  still  broader  objective  underlies  this  inquiry:  to  understand  the 
structure  of  the  American  system  of  constitutional  government  --  that  is,  to 
understand  the  ways  in  which  institutional  design  and  patterns  of  political 
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thought  and  behavior  fit  together  in  an  enduring,  though  evolving,  whole.  By 
the  term  structure,  I  do  not  mean  to  imply  a  tightly  woven  set  of  perfectly 
interlocking  institutions  and  ideas.  The  American  system,  on  the  contrary', 
has  a  rather  loose  structure,  with  fluid  boundaries  of  institutional  power. 

It  is  not  built  around  logically  consistent  ideas  and  institutions ,  but 

around  the  tensions  between  democratic  values  and  the  primacy  of  private 
rights.  It  is  nevertheless  intelligible  as  a  system,  and  it  is  important  to 

try  to  understand  it  as  such. 

The  American  system  of  constitutional  government  encompasses  both  the 

institutions  outlined  in  the  Constitution"''  and  the  set  of  ideas  which 

constitute  the  prevailing  understanding  of  legitimate  government  —  ideas 

about  democracy,  liberty  and  justice,  about  individual  rights  and  the  objects 

of  government.  These  ideas  are  as  much  a  part  of  the  constitutional  system 

as  the  institutions  which  form  its  framework  —  the  legislative,  executive, 

2 

and  iodicial  structures  laid  out  in  the  Constitution.*"  What  we  conceive  of 
as  the  "political"  system  is  itself  part  of  the  constitutional 


1.  Judicial  review  is  a  partial  exception  to  this  description.  I  treat 
judicial  review  as  an  essential  part  of  the  constitution.  Its  significance 
for  the  constitutional  order  was,  however,  established  by  the  practices  of 
the  Marshall  Court,  not  by  the  language  of  the  1787  document. 

2.  There  are  institutions  which  are  very  important  to  our  political  system 
which  I  do  not  treat  as  part  of  the  framework  of  our  constitutional  order  and 
thus  do  not  address.  Political  parties  and  the  entire  structure  of 
administrative  agencies  are  the  most  obvious  examples.  Both  were 
developments  which  did  not  arise  out  of  the  Constitution  as  such.  The 
formation  of  the  Constitution  can,  consequently,  contribute  only  indirectly 
to  our  understanding  of  their  roles  in  the  political  system.  This  study  does 
not  purport  to  address  all  aspects  of  the  political  system;  it  does  try  to 
offer  a  coherent  picture  of  what  constitutes  the  basic  elements  of  the 
constitutional  order. 
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order:  the  tradition  of  American  constitutionalism  defines  "politics,” 

"law,"  and  "economics"  or  "the  market,"  as  well  as  the  intersection  among  the 
three.  These  definitions  and  how  they  are  determined  are  important 
dimensions  of  the  system  of  constitutional  government. 

A  sense  of  the  structure  of  that  system  is  required  to  understand  its 
most  interesting  and  puzzling  characteristics.  The  nature  of,  say,  democracy 
and  equality  in  our  society ' results  from  a  complicated  set  of  interactions 
among  ideas  and  values,  institutions,  and  patterns  of  behavior. 

Understanding  these  interactions  —  the  ways  ideas  and  institutions  sustain 
one  another,  the  ways  both  engender  patterns  of  behavior,  which  in  turn 
reinforce  ideas  and  institutions  —  is  what  I  mean  by  understanding  the 
structure  of  the  system. 

"Structure"  is  an  appropriate  term  since  there  is  a  discernible  order  to 
the  network  of  interactions.  The  order  is  not  fixed,  and  it  is  probably  not 
determined  by  any  one  factor,  such  as  the  means  of  production  or  the  right  to 
vote.  There  is  nevertheless  a  pattern  to  the  interactions.  They  are  not 
random,  nor  are  they  equally  strong  or  important.  The  institutions  and  ideas 
which  constitute  private  property  are,  for  example,  more  important  to  the 
svstem  as  a  whole  than  the  constitutional  stipulation  that  the  President  must 
be  at  least  35  years  old. 

The  inquiry  into  structure  is  an  effort  to  identify  those  institutions  or 
ideas  which  are  central  to  the  system  and  to  explain  what  constitutes  their 
centrality.  Just  how  is  it,  for  example,  that  property  is  important?  What 
are  the  relations  among  the  legal  institutions  that  define  property,  the 
ideas  that  accord  it  value,  and  the  constitutional  framework  as  a  whole?  If 
the  idea  of  private  property  proves  to  be  a  rrajor  component  of  our  notion  of 
individual  freedom,  if  property  defines  not  only  specific  constitutional 
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limits  to  governmental  power,  but  the  idea  of  limits,  then  we  can  plausibly 
argue  that  private  property  is  central  to  the  basic  principles  of  American 
constitutional  government.  And,  conversely,  we  can  see  the  concrete  meaning 
of  abstract  principles  of  freedom  and  limited  government  by  seeing  the 
importance  of  property  for  the  American  conception  and  implementation  of 
those  principles. 

By  discerning  the  pattern  of  links  among  political  ideas,  institutions, 

and  behavior,  we  can  better  understand  both  the  sources  and  nature  of  complex 
dimensions  of  the  system  such  as  freedom,  democracy,  or  equality.-  We  can  see 
why  they  take  the  particular  form  they  do,  and  how  they  fit  into  the  system 
of  constitutional  government.  We  can  then  make  judgments  about  which  aspects 
of  the  system,  (whether  institution,'  idea,  or  behavior)  ,  are  so  deeply 
embedded  in  it,  so  intertwined  with  other  aspects,  that  they  appear  as 
central,  not  peripheral,  fundamental  rather  than  circumstantial.  By 
specifying  the  links  which  give  rise  to  the  claim  of  centrality ,  we  provide  a 
basis  for  judgments  about  both  the  nature  of  American  constitutional 
government,  and  about  the  possibility  and  consequences  of  changing  it. 

We  can,  for  example,  make  judgments  about  whether  the  present-day 
inequalities  in  America  are  generated  and  sustained  in  ways  which  suggest 
that  they  are  inherent  in  this  political  system.  The  inherence  of  inequality 
is  revealed  by  where  it  fits  in  the  patterns  of  mutual  reinforcement  among 
formal  designs  of  political  institutions,  habits  of  political  behavior  and 
beliefs,  values,  and  categories  of  political  thought.  The  (unequal) 
distribution  of  political  power  is,  for  example,  related  to  the  (unequal) 
distribution  of  economic  power,  and  both  are  related  to  the  nature  of 
representation  in  Congress,  to  the  power  of  the  Supreme  Court,  to  the 
traditional  sanctity  of  private  property,  and  to  the  categories  of  political 
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thought  which  suggest  that  some  kinds  of  inequality  are  acceptable ,  others 
not,  and  that  the  two  can  be  sharply  distinguished.  The  objective  is  to 
understand  the  links  among  these  different  institutions  and  ideas,  as  well  as 
the  role  of  inequality  in  each. 

Specifying  the  network  of  relations  which  constitute  inequality  allows  us 
to  understand  what  causes  it,  what  could  change  it,  and  even  what  the 
alternatives  might  be.  If  we  understand  the  (multiple)  sources  of 

inequality,  we  can  try  to  identify  the  elements  of  the  system  which  would 
have  to  be  changed  in  order  to  eliminate  a  particular  form  of  inequality.  We 
should,  for  example,  be  better  able  to  judge  what  will  facilitate  political 
equality.  Are  redistributive  schemes  which  increase  the  resources  of  the 
poor  to  some  minimum  level  likely  to  increase  their  political  efficacy?  Is 
easier  access  to  the  political  process,  such  as  less  stringent  requirements 
for  voter  registration,  or  governmental  registration  drives,  or  rights  to 
participate  in  public  hearings,  or  opportunities  for  free  legal  counsel  at 
hearings,  likely  to  have  a  maior  impact  on  the  distribution  of  political 
efficacy?  Understanding  the  structure  of  the  system  should  help  us  assess 
whether  any  of  these  changes  could  equalize  political  efficacy  without  a 
significant  equalization  of  wealth.  A  sense  of  structure  also  suggests  the 
probable  impact  of  changes  on  the  rest  of  the  system,  and  thus,  the  choices 
involved  in  opting  for  change.  We  should,  for  example,  be  better  able  to 
gauge  the  effects  of  interferences  with  traditional  property  rights  for  the 
purposes  of  achieving  equality,  such  as  limitations  on  campaign  expenditures, 
prohibitions  against  using  property  taxes  to  (unequally)  finance  public 
education,  or  direct  expropriation  of  land  for  purposes  of  redistribution. 
This  structural  approach  suggests  that  the  sanctity  of  private  property  and 
its  attendant  inequality  are  deeply  rooted  not  only  in  our  concepts  of 
justice 
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and  liberty,  but  in  our  very'  notion  of  the  scope  of  government  and  the 
legitimacy  of  judicial  limits  on  its  power.  Major  changes  in  the  status  of 
private  property  may  thus  challenge  the  foundation  of  the  American 
constitutional  tradition.  Understanding  inequality's  place  in  the  structure 
can  tell  us  whether  it  makes  sense  to  see  inequality  as  a  remediable 

imperfection  or  a  characteristic  so  much  a  part  of  the  constitutional  order 
that  to  eliminate  it  would  be  to  fundamentally  transform  that  order.  A  sense 

of  structure  is,  in  sum,  essential  to  our  most  basic  evaluations  of  the 
system,  to  strategies  for  change,  and  choices  of  reform  or  revolution. 

II 

The  formation  of  the  Constitution  is  the  route  taken  here  to 
understanding  the  structure  of  the  American  political  system  and  the 
centrality  of  property  in  it.  My  analysis  of  the  formation  cannot,  of 
course,  answer  all  of  the  questions  outlined  above;  the  role  of  property  in 
the  formation  of  the  Constitution  is  a  useful  key  to  understanding  the 
political  system,  but  it  is  neither  the  only  key,  nor  the  key  to  everything. 
The  formation  can  provide  a  perspective  on  the  structure  as  a  whole  and  the 
interactions  within  it.  The  focus  on  property  can  shew  us  how  one  central 
value  shaped  the  ideas  and  institutions  of  a  lasting  constitutional  order. 

The  formation  of  the  Constitution,  between  1787  and  1830,  reveals  much 
about  our  system  because  its  structure  took  shape  during  this  period. 

Despite  important  changes,  such  as  the  direct  election  of  the  Senate  and  the 
13th,  l*.th,  and  15th  Amendments,  the  basic  institutional  framework  has 
endured  for  almost  two  centuries.  Understanding  how  and  why  the  institutions 
were  designed  as  they  were  can  tell  us  a  great  deal  about  the  relationships 
between  institutional  forms  and  such  complex  character istics  of  the  political 
system  as  equality  and  patterns  of  political  participation. 
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The  Constitution  was  formed  in  a  series  of  battles  over  the  nature  and 
structure  of  the  new  republic.  The  contestants  were  concerned  with  desianmg 
institutions  capable  of  generating  a  particular  kind  of  polity.  The 
consequences  of  institutional  design  were  thus  of  pressing  concern  to  their,. 
Because  many  of  them  were  men  of  extraordinary  thoughtfulness  and  political 
acuity,  the  debates  over  the  Constitution  offer  exceptionally  illuminating 
commentary  on  the  ways  different  institutional  forms  promote  varying  kinds  of 
behavior,  values,  and  policies. 

The  arguments  did  not  reflect  a  simple  faith  that  written  outlines  of 
political  institutions  could  encompass  or  control  all  practices  ih  those 
institutions.  On  the  contrary,  the  arguments  are  of  interest  because  the"/ 
present  a  dynamic  vision  of  institutions  developing  and  generating  patterns 
of  behavior  which,  in  turn,  shape  the  development  of  institutions.  The 
contestants  did  assume  that  the  basic  structure  of  government  would  follow 
the  written  outline.  They  were  interested  in  the  subtle  and  complex  ways  in 
which  the  formal  structures  of  institutions  outlined  in  the  Constitution 
would  not  only  channel  political  power,  but  would  foster  patterns  of 
relationships  among  citizens  and  between  citizens  and  their  government. 

The  Framers  of  the  Constitution  were  interested  in  more  than  finding 
ways,  such  as  checks  and  balances,  to  control  the  power  of  those  in 
government.  They  were  also  interested  in  the  kinds  of  popular  political 
behavior  and  attitudes  which  different  forms  of  institutions  would  generate. 
Both  proponents  and  opponents  of  the  Constitution  agreed,  for  example,  that 
the  size  of  election  districts  and  frequency  of  elections  would  affect  who 
would  run  for  office  and  the  extent  to  which  the  population  at  large  would 
feel  competent  to  judge  ongoing  political  affairs  and  responsible  for  doing 
In  large  election  districts  only  men  of  wealth  would  have  the  means  and 
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reputation  to  command  sufficient  attention  from  their  fellow  citizens  to  get 
elected.  The  Anti-Federalists  charged  that  the  "middling  sort"  of  men  would 
consider  aspiration  to  office  hopeless,  and  would  feel  a  distance  not  only 
from  their  representatives,  but  from  the  political  matters  these  upper-class 
officials  were  in  charge -of.  They  would  come  to  feel  (as  the  Federalists 
hoped  they  would)  that  politics  was  not  really  their  business  and  would  defer 
to  the  judgment  of  the  elite.  Large  election  districts  would  thus  affect  the 
attitudes,  feelings,  and  behavior  of  the  citizenry  as  well  as  who  would  hold 
office.  This  attention  to  the  ways  in  which  forms  of  institutions  affect 
what  we  might  call  the  "political  culture"  of  a  society  is  among  the  most 
valuable  contributions  of  the  Framers. 

The  parties  to  the  constitutional  debates  also  contribute  to  our 
understanding  of  the  structure  of  the  American  political  system  because  they 
offer  us  a  vision  of  the  system  as  a  whole.  While  they  fiercely  debated  the 
particulars  of  certain  institutions,  they  saw  those  particulars  as  part  of  a 
totality.  They  were  interested  in  the  ways  the  various  institutions  would 
work  together  to  create  the  kind  of  republic  they  envisioned. 

The  Federalists,  for  example,  wanted  to  implement  republican  principles 
through  a  highly  mediated  structure  which  would  promote  stability  and 
justice.  They  were  not  only  concerned  with  the  design  and  characteristics  of 
each  institution,  such  as  the  capacity  of  the  House  and  Senate  to  refine  the 
public's  views  and  filter  their  passions.  The  Federalists  were  equally 
concerned  with  the  way  the  structure  as  a  whole  would  contain  the  dangers  of 
democracy  while  providing  the  power  necessary  for  effective  national 
government.  The  institutions  were  designed  as  a  pyramid  of  checks  and 
balances  which  could  make  creative  use  of  the  size  of  the  republic  to 
minimize  the  effectiveness  of  faction  —  that  is,  of  minorities  or  majorities 
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who  threatened  the  Federalists'  understanding  of  the  values  of  stability , 
justice  and  liberty.  In  the  Federalist  vision,  the  size  of  election 
districts  (with  its  implications  for  participation) ,  the  six-year  term  of  the 
Senate,  the  checks  between  House  and  Senate,  the  executive  veto,  the 
independent  judiciary  and  the  limits  on  states  would,  together,  protect  the 
riahts  of  property  and  otherwise  ensure  the  strength,  security,  and  stability 
necessary  for  a  prosperous  commercial  republic. 

The  Constitutional  Convention  of  1787  produced  a  document  which  laid  out 
the  framework  of  our  political  system,  and  my  primary  sources  of  insights 
into  its  structure  and  institutions  are  the  debates  in  and  around  that 
convention.  I  have,  however,  focused  this  inquiry  on  the  "formation"  rather 
than  the  writing  of  the  Constitution  because  the  constitutional  structure 
was,  in  important  ways,  not  completed  until  judicial  review  was  firmly  in 
place.  Whatever  the  Framers'  expectations  about  judicial  review,  its 
powerful  role  in  American  government  was  not  established  with  the  writing  of 
the  Constitution  in  1787,  but  only  with  the  Marshall  Court  in  the  first 
decades  of  the  nineteenth  century. 

The  establishment  of  judicial  review  consisted  in  part  of  the  official 
articulation  of  political  arguments  and  categories,  and  their  designation  as 
American  orthodoxy.  Most  important  was  the  articulation  of  the  American 
distinction  between  law  and  politics,  a  distinction  to  be  made  and  given 
effect  by  the  judiciary.  This  distinction  divided  essentially  political 
problems  into  a  category  called  law,  which  was  to  be  the  exclusive  domain  of 
the  judiciary,  and  a  category  of  politics  which  would  be  left  in  the 
contested  and  shifting  realm  of  the  legislatures.  Both  the  power  of  judicial 
review  and  its  justifying  categories  of  law  and  politics  have  remained 
essential  parts  of  the  American  political  system.  Ur  ider  standing  the 
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importance  of  property  in  their  genesis  gives  us  further  insignts  into  the 
formative  role  property  played  in  our  conception  of  democracy  and  individual 
rights,  as  well  as  in  their  institutionalization. 

As  the  reference  to  categories  of  law  and  politics  suggests,  the 
formation  of  the  Constitution  set  more  than  institutional  forms  in  place. 

The  winners  of  the  formative  contests  also  shaped  an  enduring  tradition  of 
political  thought.  The  categories  they  used,  the  distinctions  they  drew 
between  law  and  politics,  between  the  "rights  of  persons,"  the  "rights  of 
property"  and  political  rights,  continue  to  shape  the  way  we  understand 
politics.  Discussion  of  the  conflict  between  the  "rights  of  persons"  and  the 
"rights  of  property,"  for  example,  recurs  throughout  American  history/  — 
whether  as  an  assertion  or  a  denial  of  real  conflict  between  the  two.-'  The 
conflicts  the  Federalists  saw  among  these  rights,  and  the  hierarchy  in  which 
they  placed  them,  still  provide  the  context  for  debates  over  the  meaning  cf 
equality  in  America.  For  example,  the  efforts  to  promote  political  equality 
by  limiting  campaign  contributions  and  other  uses  of  economic  resources  to 
exercise  political  power,  have  not  succeeded  in  overcoming  the  notion  of  a 
right  to  use  one's  property  as  one  wishes  (even  if  "one"  is  a  corporation). 
The  rhetoric  is  often  that  of  free  speech,  but  the  basic  conflict  at  issue  is 
between  property  rights  and  equality,  and  competing  conceptions  of  each. 

The  Federalists  had  a  notion  of  the  primary  objectives  and  values  of 
politics,  of  the  role  of  popular  participation,  of  ways  of  ranking  competing 
values  and  of  managing  the  tensions  between  them.  As  we  shall  see,  their 


3.  One  of  the  more  recent  instances  appears  in  Douglas'  opinion  in  lurch  v. 
Household  Finance  Corp.  (405  U.S.  538  [1972)):  "The  dichotomy  between 
personal  liberties  arc  property  rights  is  a  false  one.  Property  aces  not 
have  rights,  people  have  rights." 
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conception  of  politics  triumphed  in  1787  and  again  with  the  estaolisnment  of 
judicial  review,  and  has  continued  to  affect  the  way  we  perceive  political 
problems  —  both  what  counts  as  political  and  what  counts  as  a  problem. 

Ill 

The  various  questions  about  the  importance  of  property  in  the  American 
constitutional  system  —  in  its  creation,  institutional  framework,  and 
patterns  of  political  thought  —  ail  cohere  around  the  story  of  limited 
government  in  America.  A  view  of  the  formation  of  the  Constitution  as  the 
emergence  of  the  American  approach  to  limited  government  allows  us  to 
understand  the  special  place  held  by  property  in  the  structure  of  our 
institutions  and  ideas.  The  American  conception  of  limited  government 
developed  and  changed  between  1787  and  1830,  as  did  the  institutional 
solutions  to  what  were  seen  as  its  essential  problems.  Both  conceptions  and 
solutions  developed  around  the  problem  of  private  property  in  a  republic. 

The  story  of  that  development  forms  the  conceptual  framework  for  this  book. 

The  broad  outline  of  this  framework  must  emphasize  at  the  outset  that  it 
is  a  story  of  contests,  not  of  monolithic  forces.  No  one  strain  of  thought, 
no  single  set  of  ideas  or  interests  shaped  the  American  Constitution.  But  in 

4 

important  ways,  one  strain  of  thought,  that  of  the  Federalists,  won  out. 

And  in  that  dominant  mode  of  thought,  property  was  the  focus  around  which  the 
basic  issues  of  limited  government  were  worked  out.  The  story  of  limited 
government  in  America  is  thus,  in  part,  the  story  of  the  triumph  of  the 
Federalist  perspective  and  of  the  priority  it  accorded  to  property. 


4.  The  Federalists  had,  as  we  shall  see,  important  differences  among 
themselves.  Nevertheless,  most  shared  a  set  of  basic  ideas  which  can 
reasonably  be  referred  to  as  the  Federalist  mode  of  thought. 
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I  begin  the  story  with  the  era  of  the  American  revolution.^  The 
principle  of  consent  was  the  core  of  political  discourse  in  the  deoates  over 
independence  and  the  early  discussions  of  the  new  forms  of  government  for  the 
former  colonies.  There  was  a  concensus  that  men  had  the  right  to  be  bound 

c 

only  by  laws  to  which  they  had  consented,  and  that  this  was  the  essence  of 
Republican  government.  The  agreement  on  this  general  principle  was  deep  and 
broad  enough  to  obscure  the  uncertainties  and  disagreements  about  just  what 
consent  should  mean  in  practice. 

By  the  1780s  the  confidence  of  the  revolutionary  era  had  waned,  and  the 
emphasis  on  consent  had  shifted.  Almost  all  the  new  state  governments  had 
issued  paper  money  and  passed  debtor  relief  laws,  which  were  widely  perceived 
as  attacks  on  property  rights.  These  events  appeared  to  many  as  dramatic 
evidence  of  the  limits  of  the  principle  of  consent  as  the  foundation  for  good 
and  just  government.  Government  founded  on  republican  principles  of  consent 
solved  some  problems  of  tyranny  but  brought  others:  the  threat  of  oppression 
by  "the  people"  themselves,  by  the  majority.  The  revolutionary  claim  that  a 
man  is  a  slave  if  his  property  can  be  taken  without  his  consent  gave  way  to 
the  grim  realization  that  consent  alone  was  not  adequate  projection;  property 


5.  There  are,  of  course,  antecedents,  particularly  in  the  political  thought 
of  the  English,  Scots,  and  Puritans.  Understanding  the  sources  of  American 
ideas,  beliefs,  and  institutions  can  greatly  enrich  our  understanding  of 
them.  Tracing  those  sources  is  not,  however,  my  objective.  It  is  rather,  to 
show  the  development  of  the  American  conception  of  limited  government  as  part 
of  the  formation  of  the  constitution.  The  project  looks  forward  .to  the 
contemporary  significance  of  the  formation,  rather  than  back  to  its 
antecedents. 

6.  Of  course,  this  general  principle  had  important  qualifications.  It  only 
covered  those  considered  to  be  politically  competent.  While  there  was 
disagreement  about  whether  the  propertyless  fit  within  this  category,  there 
was  clear  agreement  that  slaves,  women,  and  children  did  not. 
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was  now  threatened  by  duly  elected  republican  legislatures.  The  first  stage 
in  the  development  of  the  American  conception  of  limited  government  is 
characterized  by  a  focus  on  this  threat. 

For  many  of  the  leading  figures  in  American  politics,  the  events  of  the 
1780s  signaled  the  need  to  replace  the  Articles  of  Confederation  with  a 
central  government  strong  enough  to  take  a  respected  place  among  the  nations 
of  the  world,  and  capable  of  avoiding  and  controlling  the  unjust  propensities 
of  the  state  governments.  The  Federalists  were  the  chief  proponents  of  such 
views  in  the  debates  over  the  Constitution.  Their  response  to  the  threat  of 
republican  injustice  was  to  focus  on  overcoming  the  dangers  of  republican 
government.  To  say  that  republican  principles  came  to  appear  primarily  as  a 
problem,  rather  than  a  goal,  would  be  a  slight  overstatement.  It  would, 
however,  capture  an  important  matter  of  emphasis. 

The  Federalists  came  to  emphasize  protection  from  republican  government, 
rather  than  exploring  or  optimizing  republican  principles.  They  accepted  the 
widely  held  view  that  government  by  consent  was  necessary  to  prevent  tyranny, 
and  was  required  by  the  imperatives  of  natural  rights  and  the  equality  of 
man.  Moreover,  they  recognized  that  political  exigencies  required  that  any 
viable  political  proposal  appear  to  comport  with  the  popular  attachment  to 
republican  principles.  They  thus  took  the  principle  of  consent  as  a  given, 
and  turned  their  attention  to  the  dangers  inherent  in  governments  based  on 
such  principles.  The  result  was  a  subtle  but  important  shift  in  focus  from 
the  promise  of  republican  government  to  the  containment  of  its  threats. 

James  Madison  provided  the  most  thoughtful  formulation  of  the  basic 

problem  which  republican  government  posed  for  the  Federalists.  Good 

government  must  be  able  to  protect  both  the  "rights  of  persons"  and  the 

/ 

"rights  of  property."  In  republican  government,  those  two  objectives  were  in 
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tension  with  one  another  because  of  a  third  category  of  rights,  the  right  of 
all  men  to  be  governed  only  by  those  laws  to  which  they  consent.  The  proolem 
was  that  if  political  rights  were  granted  equally  to  all,  the  rights  of 
persons  and  the  rights  of  property  would  not  be  equally  protected.  The 
propertied  could  be  relied  upon  to  respect  the  rights  of  persons,  in  which 
they  also  had  an  interest.  But  the  propertyless  had  no  corresponding 
interest  in  property.  The  rights  of  property  would,  thus,  be  at  risk 
whenever  the  sheer  numerical  advantage  of  the  poor  was  translated  into 
political  power  through  equal  political  rights.  The  problem  of  providing 
equal  protection  for  the  rights  of  persons  and  the  rights  of  property  in  a 
manner  consistent  with  republican  principles  was,  Madison  said,  the  most 
difficult  of  all  political  problems. 

Part  of  the  American  solution  to  this  problem  was  the  creation  of 
Important  categories  and  hierarchies  of  rights.  Civil  rights,  which  included 
both  the  rights  of  persons  and  property,  were  to  be  distinguished  from 
political  rights.  Political  rights,  moreover,  were  conceived  of  as  mere 
means  to  the  true  end  of  government,  the  protection  of  civil  rights.  In  this 
view,  political  rights  had  no  intrinsic  value.  The  clearest  and  most  extreme 
statement  of  this  position  came  from  Gouverneur  Morris,  one  of  the  Federalist 
Framers.  He  argued  that  in  any  society  the  appropriate  degree  of  political 
liberty  could  be  determined  (and  should  be  limited)  by  that  which  was 
consistent  with  the  security  of  civil  rights,  property  in  particular.  By 
designating  political  rights  as  means,  it  was  possible  to  treat  them  as 
purely  instrumental  and  entirely  contingent,  and  thus  to  make  compromises  of 
political  rights  appear  not  to  involve  compromise  of  principle. 

This  means-ends  distinction  was  a  crucial  one,  and  the  hierarchy  it 
involved  implied  an  important  choice  of  emohasis.  The  distinction  between 
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civil  and  political  rights  reflected  a  growing  opposition  between  the  values 

of  political  liberty  and  of  private  rights,  which  in  the  rhetoric  of  the 

revolution  had  gone  together.  The  hierarchy  of  the  categories  showed  an 

increasing  emphasis  on  securing  private  rights.  This  opposition  and  choice 

of  emphasis  was  an  important  difference  between  the  Federalists  and  the 

Anti-Federalists,  and  one  on  which  the  Federalists  prevailed.  The  hierarchy 

of  categories  was  part  of  an  emerging  focus  on  limits  to  the  legitimacy 

conferred  by  consent.  A  clear  priority,  priority  in  principle,  assigned  to 

civil  rights  was  an  important  step  toward  the  institutionalization,  and  thus 

« 

the  hardening,  of  that  priority  into  enforceable  limits. 

In  1787,  however,  the  choice  implicit  in  these  categories  was  still 

preliminary,  its  precise  formulation  and  implementation  unclear.  The 

constitutional  convention  of  that  year  can  be  seen  as  an  effort  to  create  a 

government  which  could  protect  ail  the  competing  rights  of  citizens: 

political  rights  as  well  as  the  rights  of  persons  and  property.  Madison  and 

his  fellow  Federalists  were  certain  in  their  conviction  that  private 
7 

rights  provided  independent  standards  by  which  to  measure  the  outcome  of 
democratic  processes.  They  had  felt  acutely  that  when  property  rights  were 
infringed  by  legislatures  —  that  is,  were  infringed  with  the  consent  of  the 
governed  —  that  such  consent  did  not  make  the  infringements  legitimate. 
There  was,  however,  no  comparable  certainly  among  the  Framers  about  the  way 
to  give  effect  to  those  independent  standards.  In  a  republic,  where  the 


7.  My  use  of  the  term  "private  rights"  reflects  another  important 
distinction  which  has  continued  to  dominate  our  political  and  legal  thought. 
The  public- private  distinction  is  related  to  the  law-politics  distinction.  I 
use  the  term  private  rights  in  an  effort  to  capture  the  thought  of  those  I 
write  about,  not  because  I  think  it  is  a  fully  appropriate  way  to 
characterize  the  rights  in  question. 
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people  are,  in  principle,  their  own  governors,  the  question  of  limited 
government  becomes  a  question  of  self-limiting  government  —  which,  as  we 
shall  see,  poses  the  irreducible  problem  of  a  government  setting  and 
enforcing  its  own  limits. 

The  solution  that  emerged  from  the  1787  convention  was  one  which  did  nor. 

rely  heavily  on  limits  as  such.  State  governments  were  limited  by  specific 

prohibitions,  but  the  Federal  government  would  rely  instead  on  a  structure  of 

institutions  designed  to  check  each  other  and  to  minimize  the  likelihood  of 

£ 

effective  major itarian  tyranny.  Instead  of  specifying  rights  as  limits, 
the  Federalists  tried  to  design  the  government  so  that  it  would  be  difficult 
for  any  group  intent  on  violating  rights  to  implement  their  unjust  plans. 

This  solution  had  several  advantages.  It  sustained  the  tensions  among 
the  competing  categories  of  civil  and  political  rights,  as  well  as  the 
particular  tensions  between  the  rights  of  persons,  of  property,  and  of 
participation.  The  Constitution  of  1787  could  encompass  all  of  the  competing 
values  by  avoiding  a  clear  subordination  of  one  to  the  other.  It  provided  a 
fluid  kind  of  solution,  which  left  somewhat  vague  whether  the  conceptual 
primacy  of  civil  over  political  rights  was  to  be  translated  into  an 
institutionalized  hierarchy  of  enforceable  limits. 

It  is  important  to  the  development  of  limited  government  in  America  that 
the  Constitution  of  1787  left  the  tensions  between  competing  values  open  and 
alive.  It  is  equally  important  that  the  balance  struck  between  them  was 
skewed  by  the  Framers'  preoccupation  with  property. 


8.  The  Constitution  specified  limits  on  the  state  governments  in  Article  I, 
Section  10.  The  limits  on  the  Federal  government  in  the  first  ten  amendments 
were,  of  course,  added  after  the  adoption  of  the  Constitution. 
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For  those  whose  views  prevailed  at  the  Convention,  property  was  the 
central  instance  of  rights  at  risk  in  a  republic.  It  was  property  that 
alerted  them  to  the  inherent  vulnerability  of  minority  rights  in  popular 
government,  and  thus,  property,  which  became  the  focal  point  for  that  broader 
problem.  The  focus  on  property  bred  a  general  suspicion  of  the  people. 

Influential  Framers,  such  as  Madison,  foresaw  a  permanent  propertyless 
majority,  which  would  be  fluid  in  its  composition,  but  fixed  in  its 

inevitability.  The  "people"  thus  posed  a  permanent  threat  to  the  rights  of 
property,  a  right  whose  protection  was  demanded  not  only  by  "the  rules  of 
justice,"  out  by  the  requirements  of  political  and  economic  stability. 

Under  the  Constitution  of  1737,  the  people  were  to  be  the  base  of  the 
government,  but  their  participation  and  efficacy  were  to  be  controlled, 
channelled,  and  contained  by  the  structure  of  government.  Both  Federalists 
and  Anti-Federalists  agreed  that  the  structure  of  the  institutions  outlined 
in  the  Constitution  would  draw  the  elite  into  the  government.  The  people 
would  have  the  role  of  periodically  selecting  among  those  elite  and  trying  to 
evaluate  their  performance,  but  the  ongoing  control  of  public  affairs  would 
be  left  in  the  hands  of  the  suitable  (and  propertied)  few. 

Some  of  the  Anti-Federalists'  bitterest  invective  was  aimed  at  large 
election  districts,  which  they  thought  were  certain  to  exclude  the  "middling 

sort,"  and  to  set  up  a  distance  between  the  people  and  their  representatives 
in  the  House.  This  distance  was  particularly  galling  because  the  House  of 
Representatives  was  the  institution  closest  to  the  people.  The  ever 
increasingly  mediated  structure  would,  in  the  Anti-Federalists'  view,  give 


9.  This  is  Madison's  phrase  from  The  Federalist,  No.  10. 
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the  people  little  ongoing  participation  in  the  affairs  of  state  ana  little 
sense  of  responsibility  for  them.  It  was,  in  the  terms  I  used  earlier,  the 
kind  of  political  culture  the  new  Constitution  would  foster  that  the 
Anti-Federalists  opposed.  The  Constitution  failed  to  meet  their  aspirations 
for  a  system  which  would  encourage  popular  involvement  in  politics  and  a 

general  sense  of  political  competence  and  efficacy."^ 

This  is,  of  course,  again  a  matter  of  focus  and  emphasis.  The 

Constitution  is  not  undemocratic.  But  the  Anti-Federalists  and  some  of  the 
more  democratically  inclined  of  the  Federalists  provide  us  with  a  sense  of 
the  enormous  difference  that  a  difference  in  focus  can  make.  The 
constitutional  arguments  suggest  that  the  most  influential  Framers  were  not 
interested  in  asking  "what's  good  about  men  governing  themselves?"  —  why  do 
we  value  it,  what  are  the  values,  such  as  autonomy  or  self-determination  we 
expect  it  to  foster,  what  institutional  arrangements  will  best  foster  those 
values?  For  most  of  the  Federalists,  the  answer  was  simply  that  government 
by  consent  was  necessary  (but  not  sufficient)  to  secure  rights  and  prevent 
tyranny.  The  potential  value  of  active  self-governance  never  drew  their 
attention  in  the  way  the  protection  of  property  did.  The  challenge  they  saw 
was  to  make  republican  government  compatible  with  the  security  of  rights,  and 
they  devoted  enormous  creative  energies  to  meeting  it.  They  seemed  to  see  no 
similar  challenge  in  designing  institutions  which  would  foster  men's  ability 
to  govern  themselves.  In  1787  democratic  values  were  shallow  values,  and  in 


10.  I  do  not  want  to  overstate  the  case.  The  emphasis  of  the 
Anti-Federalists'  approach  to  political  rights  differed  in  important  ways 
from  that  of  the  Federalists.  The  Anti-Federalists  were  not,  however, 
interested  in  popular  participation  solely  for  its  intrinsic  virtues.  They 
also  believed  it  was  necessary  to  prevent  infringements  on  rights  and 
ultimately  on  republican  liberty  itself. 
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the  subsequent  tradition  of  American  political  thought,  they  have  remained 
so.  They  stand  as  premises  arising  from  some  unexamined  relation  to  the 
equal  rights  of  man  and  from  a  primarily  instrumental  approach  to  protecting 
rights  —  easily  superseded  if  the  rights  themselves  are  jeopardized. 

I  think  this  limited  conception  of  democracy  arose  in  large  part  out  of 
the  preoccupation  with  protecting  property.  The  presumed  outcome  of  the 
liberties  the  system  would  protect  was  an  unequal  distribution  of  property, 
leaving  the  majority  with  little  or  none.  The  focus  on  property  thus  bred  a 
concern  with  containing  and  controlling  political  participation  rather  than 
with  enhancing  or  fostering  it.  With  property  as  the  defining  ins tanc e  or 
individual  rights,  democracy  appeared  as  a  threat,  republican  principles  as 
problems  to  be  accommodated. 

The  preoccupation  with  property  had  another  important  consequence  for  the 
structure  of  American  government  and  the  dominant  tradition  of  our  political 
thought:  the  neglect  of  the  problems  arising  from  the  relationship  between 
economic  and  political  power.  For  those  preoccupied  with  containing  the 
popular  threat  to  property,  the  dangers  posed  by  wealth  commanded  little 
attention.  Gouverneur  Morris  was  virtually  alone  among  the  Federalists  in 
arguing  that  in  a  commercial  republic  the  rich,  not  the  poor,  would  pose  the 
central  threat  to  republican  liberty.  The  capacity  of  the  wealthy  to 
translate  their  economic  and  social  advantages  into  political  power  was 
largely  ignored,  or,  as  in  Madison's  case,  treated  as  a  salutary 
counterweight  to  the  numerical  power  of  the  poor.  In  the  focus  on  property 
which  then  prevailed,  the  problem  of  economic  power  remained  submerged. 

In  sum,  the  Constitution  of  1787  institutionalized  the  principle  of 
consent  in  ways  that  left  open  important  questions  about  what  to  co  in  a 
conflict  between  the  rights  of  the  people  to  implement  their  will  through 
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their  representatives  and  the  independent  rights  of  property.'1'  The 
Constitution  did  not  simply  give  precedence  to  property  (or  other  private 
rights)  over  the  republican  principles  of  government  by  consent.  However, 
the  primacy  of  the  Federalist  concern  with  protecting  property  so  shaped  the 
structure  of  the  Constitution,  that  it  was  characterized  as  much  by  this 
implicit  priority  as  by  the  absence  of  its  formal  institutionalization.  The 

tensions  remained,  but  the  balance  was  tipped. 

•  •  •  12 
The  remaining  step  in  the  formation  of  the  Constitution,  the  rise  of 

judicial  review,  tipped  the  balance  further.  The  establishment  of  judicial 

review^  may  be  seen  as  the  culmination  and  consolidation  of  the  Federalist 

conception  of  politics.  The  Marshall  Court  took  the  Federalist  hierarchv  of 

rights  to  its  logical,  institutional  conclusion  (a  conclusion  which  Madison 

resisted,  preferring  balanced  tensions  to  logical  consistency)  .  By  the  end 

of  the  1820s,  the  American  approach  to  limited  government  had  come  to  be 


11.  The  Constitution  did  specify  answers  to  some  versions  of  this  conflict: 
state  governments,  but  not  the  federal  government,  were  prohibited  from 
impairing  the  obligation  of  contracts  or  issuing  paper  money,  which  were  the 
most  feared  forms  of  infringements  on  property  rights.  The  contract  clause 
proved  to  be  an  extremely  important  form  of  protection  for  property. 

12.  The  addition  of  the  first  ten  amendments,  to  which  I  will  refer  later,  in 
some  ways  deviates  importantly  from  the  implementation  of  an  essentially 
Federalist  conception  of  limited  government.  These  amendments  were  the 
Anti-Federalists'  major  contribution  to  the  Constitution.  They  had  a 
fundamentally  different  thrust  from  that  of  the  Federalists'  concerns:  they 
were  aimed  at  the  federal,  not  the  state  governments,  and  they  were  designed 
to  protect  citizens  against  the  perfidy  and  usurpation  of  those  in  power,  not 
against  the  dangers  of  the  majority.  They  were  introduced  to  thwart  the 
Anti-Federalist  opposition  to  the  new  Constitution,  and,  ironically, 
ultimately  became  important  because  the  Federalists  were  so  successful  in 
establishing  judicial  review,  the  ultimate  anti-major itarian  institution. 

13.  As  I  have  noted  above,  whatever  the  expectations  of  the  Framers,  it  was 
under  the  Marshall  Court  that  judicial  review  took  on  the  significance  it  has 
since  held  in  our  constitutional  structure. 
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characterized  by  its  focus  on  clear  limits,  by  its  vision  of  hard  boundaries 
as  giving  meaning  and  efficacy  to  the  idea  of  limited  government. 

Judicial  review  was  estaolished  in  the  context  of  the  rise  cf  early  party 

divisions,  the  battles  between  the  Hamiltonian  Federalists  and  the 

Jeffersonian  Republicans.  With  the  victory  of  the  Jeffersonians  in  1800,  it 

seemed  clear  to  the  Federalists  that  winning  in  1787  had  not  been 
14 

enough.  The  carefully  crafted  federal  structure  was  not  alone  sufficient 
protection  for  certain  basic  rules  and  rights  — ■  property  and  contract,  in 
particular.  The  proper  security  and  form  of  the  terms  of  exchange  and 
entitlement  were  essential  for  the  commercial  republic  the  Federalists 
envisioned,  and  the  Jeffersonian  victory  suggested  that  these  were  at  risk 
when  left  to  the  vagaries  of  even  federal  politics.  The  framework  of  the 
political  economy  had  to  be  taken  out  of  the  sphere  cf  political  conflict  and 
defined  as  law.  The  courts  could  then  protect  these  basic  rules  against  the 
f iuctuations ,  disruptions  and  threats  of  democratic  politics. 

Property  was  one  of  the  crucial  issues  around  which  judicial  review  and 
one  law-politics  distinction  was  built.  It  was  important  here,  too,  that 
property  rights  rather  than,  say,  freedom  of  religion,  were  central  to  this 
stage  of  the  development  of  limited  government.  The  fact  that  property  was 
at  issue  lent  the  courts  legitimacy  in  their  claim  to  be  the  ones  to  set  the 
boundaries  between  law  and  politics,  to  determine  when  the  legislatures  had 
strayed  outside  their  legitimate  sphere.  Property  was  a  common-law  concept. 
Who  could  have  a  better  claim  than  the  courts  to  specifying  its  meaning  and 


14.  The  Federalists  of  the  judicial  review  era  were  not  exactly  the  same 
group  as  the  Federalists  of  1787.  James  Madison,  for  example,  was  a  staunch 
Federalist  in  1787,  but  a  Jeffersonian  in  1800.  There  were,  nevertheless, 
important  continuities  of  both  personnel  and  ideas. 
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determining  when  its  boundaries  had  been  violated?  The  courts  could  make  a 
strong  claim  that  property  belonged  in  a  distinctly  legal  realm,  which  had 
the  sanction  of  the  long  and  honorable  tradition  of  common-law.  The  need  for 
the  judiciary  to  protect  this  venerable  realm  from  legislative  encroachment 
could  then  be  seen  to  rest  on  a  neutral  legal  tradition,  rather  than  on  the 
fear  and  suspicion  of  the  people.  Once  the  crucial  boundaries  were  defined 
as  a  matter  of  law,  the  judiciary's  claim  to  draw  them  was  virtually 
unassailable. 

Limited  government  thus  took  the  form  of  judicially  enforced  boundaries. 
The  dilemma  of  self-limiting  government  —  of  the  political  entity  requiring 
limits  being  the  one  to  set  those  limits  --  was  "solved"  by  placing  those 
limits  in  an  arena  declared  to  be  outside  of  politics.  The  bifurcation  of 
law  and  politics  separated  the  limits  from  the  object  of  those  limits,  while 
giving  the  judicial  source  of  limits  a  status  exalted  enough  to  stand  against 
the  claims  of  democracy.  The  neutrality  of  law  stood  above  the  petty 
squabbles  of  politics.  The  particular  American  dilemma  of  limiting  the 
sovereignty  of  the  people  could  thus  also  be  evaded  by  recourse  to  a  distinct 
legal  arena,  which  provided  an  ostensibly  a-political  basis  for  defining  and 
enforcing  limits.  Law,  according  to  the  model  did  not  thwart  the  will  of  the 
people;  law  gave  effect  to  it  in  a  loftier,  truer  way  than  politics. 

The  idea  of  boundaries  and  of  a  sharp  distinction  between  law  and 
politics  has  been  central  to  the  American  conception  of  limited  government. 
And  property  has  been  central  to  both  the  general  conception  and  to  the 
particular  concepts  which  sustain  it.  Property  was  for  150  years  the 
quintessential  instance  of  rights  as  boundaries.  It  has  been  the  symbol  and 
source  of  a  protected  sphere  into  which  the  state  cannot  enter.  Property  has 
also  carried  with  it  the  paradox  of  self-limiting  government:  property  is 
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the  limit  to  the  state;  property  is  also  the  creature  of  the  state.  In 
property,  the  state  sets  its  own  limits. 

Despite  all  the  ways  in  which  the  state  has  changed  those  limits  when  it 

has  suited  some  "public  purpose,"  the  paradox  has  been  kept  obscured  by  the 

distinction  between  law  and  politics.  This  distinction  has  sustained  a 

mythic  quality  of  property  as  not  merely  a  creation  of  the  state,  but  a  basic 

right,  linked  in  powerful  ways  to  cherished  values  of  freedom  and  autonomy. 

The  myth  of  property  and  the  image  of  the  law-politics  distinction  have 

sustained  each  other  and  have  together  provided  the  foundation  for  the 

« 

American  conception  of  limited  government. 

My  story  of  limited  government  concludes  with  contemporary'  dilemmas  of 
constitutionalism  —  which  are  still  shaped  by  the  ideas  and  institutions 
established  during  the  formation.  Before  turning  to  these  dilemmas,  however, 
I  went  to  note  two  points  about  the  story  so  far  (which  I  will  come  back  to 
in  more  detail  later) .  First,  I  want  to  reemphasize  that  it  is  a  stcrv  cf 
contests  at  every  stage.  The  Federalists  largely  succeeded  in  shaping  the 
new  institutions  according  to  their  vision  of  the  republic.  It  'was  not, 
however,  a  total  victory.  The  Constitution  bears  the  marks  of  compromise  and 
cooperation.  The  Federalist  mode  of  thought  has  become  the  dominant  strain 
in  our  tradition.  But  the  competing  ideas  and  values  of  their  opponents  were 
not  obliterated,  only  submerged.  The  tensions  and  contests  of  the  past 
continue.  Second,  I  am  not  claiming  that  the  Framers'  focus  on  property 
determined  their  choice  of  institutions  or  hierarchy  of  values.  Rather  the 
story  of  the  formation  reveals  a  constellation  of  ideas  and  institutional 
arrangements  in  which  property  held  a  central  place  —  a  constellation  still 
with  us  today. 
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The  concept  of  property  remains  central  to  our  conception  of  government. 
The  basic  issues  of  the  legitimate  scope  of  government,  indeed  the  des trade 
nature  of  government,  continue  to  be  fought  out  over  the  issue  of  property. 
From  the  early  challenges  to  workmen's  compensation ,  to  the  continuing 
regulation  vs.  market  debate,  to  new  claims  for  equal  protection  on  the 
grounds  of  wealth,  property  has  stood  at  the  center  of  conflicts  which  shape 
the  kind  of  political  system  we  have.  The  context  for  these  contests 

continues  to  be  the  property-centered  ideas  and  institutions  shaped  during 
the  formation  of  the  constitution. 

< 

This  enduring  importance  of  property  coexists,  however,  with  a  major 
shift  in  its  constitutional  status.  The  position  of  property  in  our 
constitutional  language  and  institutions  has  so  changed  that  the  notion  of 
limited  government  which  has  long  sustained  American  constitutionalism  may 
now  be  at  risk.  Property  remains  a  central  issue,  but  its  meaning  and  the 
structure  which  has  for  so  long  rested  upon  it,  now  seem  uncertain. 

The  contemporary  importance  of  property  lies  in  this  striking  combination 
of  an  enduring  property-centered  tradition  and  an  erosion  of  its  foundation. 
The  first  implication  of  this  state  of  affairs  for  our  conception  of  limited 
government  is  that  the  dilemma  of  self-defined  limits  threatens  to  become 
obvious.  The  solution  offered  by  property,  backed  by  the  law-politics 
distinction,  seems  to  be  crumbling.  That  distinction  has  been  under  more  or 
less  continuous  attack  since  the  Legal  Realism  of  the  1930s.  The  idea  of  the 
distinction  has  be^n  extraordinarily  resilient  (perhaps  because  it  captures  a 
useful  ideal,  however  impossible  of  achievement).  The  attacks  seem,  however, 
to  be  mounting,  and  it  is  becoming  harder  and  harder  to  defend  an  apolitical 
vision  of  the  law  in  the  face  of  both  visible  political  controversy  in  the 
legal  arena  and  the  history  and  social  science  of  law. 
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In  addition,  property  itself  no  longer  looks  like  a  solid  boundary’.  The 
prevailing  legal  concept  of  property  as  "a  bundle  of  rights"  is  a  useful  and 
apt  analytic  tool,  but  it  makes  it  hard  for  property  to  stand  as  a  wall 
between  state  and  individual.  The  idea  that  the  government,  cannot  take  one's 
property  provides  a  powerful  and  concrete  symbol  of  limits  to  governmental 
authority.  This  symbol  dissolves,  however,  when  "taking"  is  analyzed  in 
terms  of  bundles  of  rights.  Property  loses  its  status  as  a  "thing,"  and  the 
once  graspable  boundary  becomes  an  amorphous  problem  of  how  much  interference 
with  the  use  or  value  of  property  amounts  to  a  "taking." 

Similarly,  the  extent  of  economic  regulation  since  1937  is  such  that 
property  no  longer  is,  nor  even  appears  to  be,  an  effective  bounder;/.  It  is 
now  both  obvious  and  accepted  that  government  can  regulate  the  use  of  one's 
property,  and  that  the  extent  and  terms  of  this  control  vary  with  the 
decisions  of  legislatures.  If  the  rights  of  property  are  only  whatever  the 
state  says  they  are  —  and  if  they  are  widely  perceived  as  such  —  then  the 
long-standing  conception  of  limited  government  as  resting  on  the  a-pciitical 
boundaries  of  law,  and  property  in  particular,  will  have  to  be  replaced  or  at 
least  refurbished. 

If  property  does  lose  its  capacity  to  serve  as  conceptual  boundary,  if 
property  can  no  longer  provide  an  identifiable  focus  for  the  idea  of  limited 
government,  the%  problem  of  justifying  and  institutionalizing  limits  on 
democracy  will  be  forced  open.  If  property  loses  its  capacity  to  serve  its 
function  as  symbolic  limit,  and  if  the  problem  of  limited  government  comes  to 
be  seen  as  the  problem  of  how  government  should  limit  itself ,  we  will  face 
the  task  of  providing  the  philosophical  foundation  for  rights  as  limits 
without  the  aid  of  the  mythic  qualities  of  property.  And  we  will  face  this 
task  in  an  era  with  little  faith  in  natural  rights  or  even  a  common  aooc. 

2  / 


29 


The  importance  of  property  in  the  development  of  limited  government  helps 
us  understand  the  problems  of  maintaining  this  tradition  in  contemporary 
America.  Understanding  the  traditional  importance  of  property  also  helps  us 
understand  a  kind  of  incoherence  or  torment  in  contemporary  liberalism. 
Liberals  who  want  equalitarian  reform  are  caught  in  a  bind  (which  is  not  to 
say  it  is  inescapable)  .  They  want  to  equalize  access  to  goods  such  as 
education,  medical  care,  or  effective  political  speech  —  generally  through 
the  regulation  of  the  use  of  property  or  through  redistributive  mechanisms. 
Egalitarians  want  to  change  the  conception  of  the  appropriate  tasks  and  scop: 
of  government  and,  in  so  doing,  to  interfere  with  traditional  property 
rights.  They  do  not,  however,  want  to  give  up  the  idea  of  individual  rights 
as  limits  to  the  scope  and  power  of  government.  They  nevertheless  find 
themselves  in  the  position  of  undermining  property,  the  traditional  symbol  of 
rights  as  limits.  They  are,  in  effect,  saying  that  property  rights  are 
contingent  on  other  collective  values  such  as  equality,  and  that  the  state 
may  —  indeed  should  —  tamper  with  the  oldest  limiting  value  in  order  to 
foster  new  ones. 

There  have  been  various  efforts  to  get  around  these  problems.  One  is  the 
development  of  "process"  theories  of  American  constitutionalism.^^  These 
theories  posit  values  of  democratic  process  or  access  as  the  only  limits  the 
Constitution  imposes  on  what  government  can  do.  In  these  accounts,  truly 
substantive  values,  such  as  property,  have  never  been  legitimate  bases  on 
which  to  claim  that  a  legislature  has  overstepped  its  bounds.  Courts  may, 
for  example,  overturn  voter  registration  laws  on  grounds  that  they  exclude 


15.  John  Hart  Ely's  Democracy  and  Distrust  (Cambridge,  Mass.  ,  1980)  is  one  o 
the  best  known. 
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minorities  from  the  democratic  process;  they  may  not  strike  down  properly 
enacted  economic  regulation  because  it  is  seen  as  a  violation  of  property 
rights.  Dramatic  shifts  in  the  treatment  of  property,  or  in  any  collective 
preferences  about  substantive  values,  would  thus  pose  no  threat  to  the  idea 
of  limited  government. 

These  theories  purport  to  provide  an  interpretation  of  limited  government 
in  America,  and  a  philosophical  basis  for  judicial  review,  which  rests  solely 
on  democratic  values.  The  meaning  of  democratic  values  can  be  stretched  to 
the  point  that  they  come  to  encompass  anything  the  theorist  values  enough  to 
stipulate  as  a  limit  on  government  (with  arguments  that  the  ancillary  values 
are  necessary  to  make  democracy  effective  or  meaningful)  .  If  the  meaning  is 
so  stretched,  of  course,  the  theory  does  not  avoid  the  original  problem  of 
justifying  substantive  restrictions  on  democratic  action  (or  of  dealing  with 
the  implications  of  major  shifts  in  the  content  of  these  restrictions) .  But 
to  the  extent  that  these  theories  are  true  to  their  stated  aims,  they 
constitute  a  vast  departure  from  our  tradition. 

It  is  the  independent  status  of  substantive,  civil  rights  as  limits  on 
the  legitimate  outcome  of  democratic  processes  which  is  the  essence  of  cur 
tradition  of  limited  government.  Not  only  do  "process”  theories  provide  an 
unpersuasive  account  of  our  tradition;  the  exclusive  reliance  on  democratic 
values  undermines  that  tradition.  The  "process"  theories  would  collapse  the 
very  tension  between  democratic  values  and  private  rights  as  limits,  which 
has  been  the  strength  of  constitutionalism  in  America.  Even  if  these 
theories  aimed  to  establish  a  new,  democratic,  foundation  for  limited 
government,  they  would  face  the  problem  of  relying  on  the  shallow  set  of 
democratic  values  bequeathed  to  us  by  our  tradition.  Such  theories  should  at 
least  recognize  their  departure  from  our  tradition  and  the  need  to  enhance 
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its  democratic  component  if  democracy  alone  is  to  replace  the  historic 
tension  with  private  rights.  In  short,  the  process  theories  are  not  (as  yet) 
a  compelling  response  to  the  dilemmas  of  contemporary  constitutionalism. 

A  second  kind  of  effort  to  deal  with  the  problems  equal! tar ianism  poses 
for  our  property- based  tradition  is  the  effort  to  show  that  the  true  values 
of  our  liberal  tradition  require  equalitarianism.  Equality,  and  its 
consequences  for  private  property,  far  from  threatening  our  tradition, 
perfect  it;  the  true  values  of  liberlism  will  be  fostered  when  the 
inequalities  of  private  property  are  prevented  from  thwarting  them.  These 
efforts  at  "perfecting"  liberalism  correspond  to  a  kind  of  groping  toward  a 
jurisprudence  of  equality. 

This  tentative  new  jurisprudence  draws  on  one  of  the  major  changes  since 
17S7:  the  13th,  14th,  and  15th  Amendments,  and  the  equal  protection  clause 
in  particular.  The  context  for  the  conflicts  over  the  meaning  and 
implications  of  equality,  however,  is  still  that  of  the  framework  originally 
built  around  property.  And  we  do  not  have,  at  least  from  the  judiciary,  a 
coherent  resolution  of  the  fundamental  conflicts  between  the  property-based 
conception  of  limited  government  and  the  quite  different  notions  of  the  scope 
of  government  which  have  been  generated  by  tne  demands  for  equality  and  for 
protection  from  the  power  of  property.  Although  they  coexist  at  the  moment, 
the  two  conceptions  are  at  some  level  irreconcilable.  It  would  perhaps 
therefore  be  more  accurate  to  say  that  the  judiciary  has  not  developed  a 
coherent  alternative  to  the  traditional  }ur isprudence  that  rested  on  the 
property-centered  conception  of  limited  government. 

In  1937,  the  Supreme  Court  turned  its  back  on  the  freedom  of  contract  and 
sanctity  of  property  arguments  it  had  used  for  fifty  years  to  strike  down 
social  welfare  and  economic  regulation.  In  the  case  that  symbolizes  this 
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turning  point,  West  Coast  Hotel  v.  Parrish,  the  Court  refused  to  use 
these  tin>e- honored  arguments  to  overturn  a.  minimum  wage  law  for  women.  The 
majority  could  not,  however,  provide  a  coherent  account  of  why  economic 
regulation  was  now  constitutionally  acceptable,  or  of  what  the  new  limits  to 
state  authority  would  look  like.  The  dissenters  had  the  better  of  the 
argument.  They  were  able  to  draw  on  a  long,  compelling  tradition  in  which 
property  and  contract  provided  a  basis  upon  which  to  define  the  bounds  of 
state  authority.  The  majority  could  point  to  the  problems  with  this 
tradition,  but  they  could  not  provide  an  alternative. 

We  still  do  not  have  a  coherent  alternative  to  the  property-based 
conception  of  the  proper  tasks  and  scope  of  government.  Government  carries 
out  new  tasks,  violates  old  rights,  and  protects  new  ones,  but  it  does  so 
without  an  adequate  justifying  theory.  Property  can  no  longer  sustain  the 
structure  of  limited  government  once  ouilt  around  it.  But  there  is  as  yet 
neither  an  alternative  center  nor  an  alternative  structure.  We  are  left  with 
the  original  framework  for  limited  government,  with  a  now  eroding  foundation. 

It  is,  of  course,  possible  that  a  coherent  theory  could  be  generated  from 
arguments  that  liberalism,  democracy,  or  both  require  equal i tar i an ism  to 
perfect  their  own  principles.  The  question  for  the  future  of  limited 
government  is  whether  such  a  theory  could  generate  workable  boundaries  to 
replace  those  provided  by  property. ^  Could  it  provide  conceptions  of 
rights  which  function  as  limits,  in  the  wake  of  its  own  attacks  on  property? 


16.  300  U.S.  379  (1937) 

17.  My  references  to  workable  boundaries  and  coherent  theories  based  on 
property  are  in  some  ways  misleading.  Property  did  sustain  a  compelling 
conception  of  limited  government,  but  neither  boundaries  nor  theory  were  all 
they  purported  to  be.  As  with  everything  else  in  this  overview,  this  is  an 
abbreviated  argument  which  will  be  examined  more  fully  later. 
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Finally,  the  story  of  property  in  the  development  of  limited  government 
provides  a  perspective  on  the  position  of  conservatives,  such  as  Bernard 
Seigan,  who  advocate  the  return  of  property  to  its  traditional  status,  and 
with  it  what  they  see  as  the  conception  of  limited  government  originally 
embodied  in  the  Constitution.  Such  conservatives  generally  claim  to  have 
history  on  their  side,  and  I  think  they  are  right.  They  have  the  advantage 
of  a  coherent  tradition  to  draw  on.  They  also  have  some  tough  problems  to 
deal  with. 

As  I  have  noted,  it  is  difficult  to  hold  property  out  as  a  boundary  to 

governmental  authority  when  property  is  conceived  of  as  a  "bundle  of 

rights."  Perhaps  it  is  not  impossible.  Still,  the  present  muddle  of  the 

"takings"  doctrine  testifies  to  current  difficulties  in  identifying  what,  if 

18 

any,  boundary  property  rights  draw.  Even  if  it  were  possible  to  specify 
the  boundary,  it  would  be  difficult  to  defend  its  legitimacy  against  the 
still  shallow,  but  increasingly  insistent,  claims  of  democracy  as  the  only 
legitimating  value.  Finally,  a  conception  of  government  which  is  true  to  the 
original  importance  of  property  and  the  boundaries  it  set,  is  locked  into 
equality.  Unequal  access  to  the  basic  goods  of  citizenship  is  both 
increasingly  hard  to  defend  and,  in  my  view,  undesirable. 

The  story  of  limited  government  in  America  begins  with  private  property 
as  the  clear,  compelling,  even  defining,  instance  of  the  limits  that  private 


18.  A  recent  Supreme  Court  case  (Hawaii  Housing  Authority  v.  Midkiff,  83-141, 
reported  May  31,  1984)  upheld  a  sweeping  land  reform  act  authorizing  the 
state  to  expropriate  (with  compensation)  large  land  holdings,  in  order  to 
sell  them  to  the  tenants  currently  leasing  the  land.  Justice  O'Conner 
asserted  that  "regulating  oligopoly  and  the  evils  associated  with  it  is  a 
classic  exercise  of  a  state's  police  powers."  The  rights  of  property  are 
apparently  a  slim  barrier  against  redistribution,  even  in  the  form  of 
expropriation,  when  made  in  the  name  of  the  public  good. 
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rights  place  on  legitimate  government.  The  story  concludes  with  the  dilemmas 
of  a  tradition  facing  fundamental  challenges  to  its  founding  concepts. 

IV 

The  preceding  sections  state  the  objectives  of  this  book  and  present  the 
overview  of  its  argument.  It  remains  to  state  briefly  just  how  I  intend  to 
meet  these  objectives  and  to  ground  this  argument.  I  have  explained  in 
general  terms  how  the  formation  of  the  Constitution  illuminates  the  structure 

of  the  American  political  system  and  the  special  place  of  property  in  it. 

This  section  lays  out  the  particular  ways  I  offer  of  understanding  that 
formation. 

Among  the  complex  reasons  for  the  importance  of  property  in  the  formation 

of  the  Constitution  is  the  particular  historical  context  of  the  1787 

convention.  I  begin  therefore  with  a  brief  discussion  of  the  contested 

quality  of  property  in  the  late  eighteenth  century.  The  most  obvious 

conflicts  arose  over  the  debtor  relief  legislation  and  paper  money  issued  by 

the  states  in  the  1780s.  Perceived  as  attacks  on  property,  these  measures 

became  the  focus  of  debates  over  the  security  of  property  in  a  republic. 

Other  more  subtle  conflicts  may  also  have  contributed  to  the  pervasive 

anxiety  about  protecting  property.  A  variety  of  legal  disputes  exposed  the 

difficult  problem  of  the  ultimate  authority  or  justification  for  title  to 
19 

land.  The  traditional  sovereignty  of  the  king  had  come  into  conflict 
with  the  widely  held  view  that  actual  settlement  was  the  true  basis  for 
claims  to  land.  Settlement,  in  turn,  proved  to  threaten  all  formal  legal 
claims  to  undeveloped  land- -not  just  those  resting  on  the  authority  of  the 


19.  See  Elizabeth  V.  Mensch,  "The  Colonial  Origins  of  Liberal  Property 
Rights,"  31  Buffalo  Law  Review  635  (1982). 
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Crown.  The  broader  tensions  between  stability  and  security  on  the  one  hand, 

and  open  opportunity  and  popular  will  on  the  other,  had  buobied  beneath  the 

surface  of  law  suits  for  years  before  the  convention.  These  deep  and  subtle 

issues  of  legitimacy  were  further  compounded  by  the  pressure  on  land  (at 

20 

least  in  New  England)  caused  by  an  expanding  population.  The  relations 
between  fathers  and  sons  and  their  land  were  transformed  when  sons  could  no 
longer  assume  that  they  would  come  into  a  share  of  the  family  farm. 

Property,  which  had  provided  stability  and  security  for  both  individuals  and 
communities,  was  in  a  state  of  transition  in  the  latter  half  of  the 
eighteenth  century7.  In  short,  by  the  time  of  the  convention,  the  very 
meaning  of  property  was  in  flux.  The  immediate  threats  of  state  legislation 
thus  took  place  in  a  context  of  still  more  profound  uncertainty  about  the 
meaning,  role,  and  l<=aitimacy  of  property  in  the  new  republic.  This 
uncertainty  and  anxiety  about  property  provides  the  background  for  my 
discussion  of  the  writing  of  the  Constitution. 

When  the  Constitution  was  written  in  1787,  the  foundation  of  our 
political  system  was  laid.  This  extraordinary  act  of  creation  was  a 
collective  effort.  Fifty-five  men  participated  in  the  Constitutional 
Convention,  and  compromise  and  collaboration  characterized  the  proceedings  at 
every  stage  .  To  understand  that  process  of  collective  determination  and  the 
decisions  which  emerged  from  it,  we  must  understand  the  competing  interests 
at  stake  and  the  shifting  coalitions  formed  to  promote  them.  The  great 
divisive  issues  of  small  versus  large  states,  Northern 


10.  See  Robert  A.  Gross,  The  Minutemen  and  their  World  (New  York,  1976),  and 
"Culture  and  cultivation:  Agriculture  and  Society  Tn  Thoreau ' s  Concord,"  69 
Journal  of  American  History  42  (1982),  and  James  Henretta,  The  Evolution  of 
American  Society  (Lexington,  Mass.,  1973). 
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versus  Southern  economic  interests  (including  the  highly- charged  issue  of 
slavery),  pervaded  virtually  every  debate.  These  interests  intersected  in 
various  and  shifting  ways  with  the  conflicts  over  the  degree  of  power  which 
should  be  centralized  in  the  federal  government.  And  the  different  visions 
of  the  kind  of  economy,  international  power,  and  citizenry  the  new  republic 
should  have,  cross-cut  all  these  conflicts  in  still  different  ways. 

Excellent  studies  provide  various  perceptions  on  the  conflicts  which  were 

21 

both  the  context  and  the  substance  of  the  debates  over  the  Constitution. 

These  studies  tell  us  about  the  forces  at  work  in  the  convention  as  a  whole. 
They  provide  important  background  and  overviews,  and  I  rely  on  them. 

However,  my  effort  is  different.  I  am  to  take  a  close  lock  at  how  the  idea 
of  property  shaped  the  political  thought  of  the  Framers  and  the  institutions 
they  designed.  I  want  to  be  able  to  show  just  how  they  conceived  of 
property,  why  they  thought  it  was  important,  how  their  views  on  property 
affected  their  perception  of  the  problems  at  hand  and  the  institutional 
solutions  they  offered.  To  answer  these  questions  in  detail,  I  hive  chosen 
to  focus  on  three  of  the  most  influential  delegates  to  the  1787  convention: 
James  Madison,  Gouverneur  Morris,  and  James  Wilson. 

Madison  is  an  obvious  choice,  and  the  primary  focus  of  this  study.  The 
common  characterization  of  him  as  "Father  of  the  Constitution"  is  apt,  for 
the  Constitution  is  largely  a  Madisonian  document.  Madison  was  one  of 


21.  Among  the  best  known  are:  Irving  Brant,  Storm  Over  the  Constitution 
(Indianapolis:  Robbs -Merrill ,  1963);  Forrest  McDonald,  The  Formation  of  the 
American  Republic  1776-1790  (Baltimore:  Penguin  Books,  1965);  Forrest 
McDonald,  We  The  People:  The  Economic  Origins  of  the  Constitution  (Chicago: 
University  of  Chicago  Press,  1965);  Andrew  C.  McLaughlin,  The  Conrederat. ion 
and  the  Constitution  1783-1789  (New  York:  Collier  Books,  1971)  ;  and  Clinton 
Rossi ter,  1787  The  Grant  Convention  (New  York:  New  American  Library,  1968)  . 
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the  chief  actors  in  settinn  the  agenda  the  convention  followed,  and  although 
he  did  not  prevail  in  every  instance,  the  Constitution  as  a  whole  has  a 
Madisonian  structure.  It  reflects  the  tensions  in  his  thought,  the  concerns 
which  preoccupied  him,  and  his  most  creative  contributions  to  republican 
thought.  The  Constitution  also  reflects  the  limitations  of  his  thought. 

Madison's  ideas  are  particularly  important,  of  course,  because  they  are 
reflected  in  the  Constitution.  I  do  not,  however,  present  Madison  as  an 

authoritative  source  for  some  notion  of  the  binding  "intent  of  the  Framers." 
The  (probably  insurmountable)  problems  of  establishing  their  collective 

22 

intent  and  its  legal  authority  are  not  the  problems  of  this  enterprise. 

My  objective  is  to  understand  the  structure  of  our  system,  and  Madison's 
thought  can  contribute  greatly  to  that  effort.  I  turn,  for  example,  to 
Madison's  views  of  the  problem  of  protecting  the  rights  of  both  persons  and 
property  primarily  because  we  can  best  understand  the  Constitution  as  an 
(imperfect)  effort  to  solve  that  problem.  Madison's  view  that  representation 
should  be  a  process  of  refinement  rather  than  mere  reflection  of  constituent 
views,  ard  his  sense  of  the  institutional  means  of  fostering  this 
"refinement,"  help  us  understand  why  our  system  of  representation  has 
fostered  a  particular  kind  of  popular  participation.  Madison's  conception  of 
the  extended  republic  provides  an  insightful  perspective  on  how  our 
institutions 


22.  Judges  often  unref lectively  claim  that  the  "intent  of  the  Framers" 
compels  a  particular  interpretation  of  the  Constitution.  Of  course,  in 
interpreting  the  Constitution  it  is  helpful,  perhaps  essential,  to  understand 
its  structure.  The  Framers'  contributions  to  that  understanding  are, 
however,  quite  a  different  natter  from  reliance  on  "the  intent  of  the 
Framers"  as  binding  authority'.  For  an  example  of  the  argument  that  the 
Constitution  must  be  understood  and  interpreted  as  a  coherent  structure,  see 
Charles  Black,  Structure  and  Relationship  in  Constitutional  Law  (Baton  Rouae, 
1259 ) . 


38 


function  as  a  Constitutional  whole.  Madison  is,  in  short,  important  as  much 
as  an  interpreter  as  a  creator  of  the  Constitution. 

The  strengths  of  Madison's  thought  are  clear  in  his  astute  and  subtle 
analyses  of  the  problems  and  potential  of  republican  government.  The 
weakr«=sses  or  Madisonian  political  thought  and  the  Madisonian  Constitution 
are  best  revealed  by  the  ideas  of  two  of  his  allies  at  the  convention.  James 
Wilson  and  Gouverneur  Morris  were,  like  Madison,  staunch  Federalists  who 

shared  the  goal  of  creating  a  strong  central  government.  All  three  worked 
together  in  the  convention  and  voted  together  on  most  major  issues.  Their 
political  thought  differed,  however,  in  important  respects,  and  the 
differences  were  closely  linked  to  their  different  approaches  to  property. 

Wilson,  Madison  and  Morris  encompassed  the  spectrum  of  views  on  property 

at  the  convention.  Madison's  political  thought  was  characterized  by  an  often 

agonized  effort  to  find  a  working  balance  between  the  rights  of  property  and 

republican  principles.  Gouverneur  Morris,  in  contrast,  asserted  a  clear, 

unequivocal  priority  of  property,  which  simply  subordinated  competing 

values.  Wilson,  at  the  other  end  of  the  continuum,  was  the  only  member  of 

the  convention  to  proclaim  that  property  was  not  the  object  of 
23 

government.  The  coutparison  of  their  views  reveals  the  ways  in  which  the 
strengths  and  weaknesses  of  each  was  related  to  his  views  on  property.  Most 
importantly,  the  respective  strengths  of  Morris  and  Wilson  reveal  the 
limitations  of  Madison's  thought  and,  thus,  of  the  Madisonian  tradition  of 
Constitutionalism. 


23.  The  phrase  "property  is  the  object  of  government"  may  strike  the  reader 
as  somewhat  odd  or  awkward.  Eut  it  is  the  phrase  generally  used  by  the 
Framers,  and  I  shall  comment  later  on  their  recurrent  use  of  tube  word 
property  rather  than  "the  protection  of  property,"  "property  rights,"  or 
"interests  of  property." 
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Morris'  chief  contribution  to  the  convention,  and  to  our  critical 
appraisal  of  the  Madisonian  Constitution,  was  his  argument  that  in  a 
commercial  republic  the  wealthy  and  not  the  poor  would  hold  the  power,  and 
that  the  Constitution  snould  be  designed  to  contain  the  threat  from  the  few 
as  well  as  the  many.  It  was  as  though  the  lack  of  ambivalence  he  felt  toward 
the  priority  of  property  allowed  him  to  see  the  danger  in  the  power  of 
wealth.  His  arguments  about  the  threat  from  the  propertied  few  show  the 
comparative  neglect  of  this  issue  by  those  whose  views  prevailed  in  1787. 
Wilson  provides  an  implicit  critique  from  the  other  direction.  Free  of  a 
preoccupation  with  property,  he  was  one  of  the  few  Federalists  to  turn  his 
mind  to  the  potential  of  popular  participation  rather  than  its  dangers  .  He 
was  interested  in  designing  institutions  which  would  foster  the  political 
capacity  of  the  people.  As  with  Morris,  his  insights  reveal  the  skewed 
quality  of  the  property-dominated  thought  of  his  fellow  Federalists.  The 
fact  that  Wilson  and  Morris  were  themselves  Federalists  who  shared  the 
prevailing  Madisonian  goals  makes  their  implicit  critiques  particularly 
useful.  They  serve  as  "internal"  critics  who  accepted  the  dominant 
Federalist  perspective  and  could  challenge  its  weaknesses  on  its  own 
terms. 

The  critical  insights  of  Morris  and  Wilson,  as  well  as  Madison's  own 
contributions  to  our  understanding  of  the  Constitution,  emerge  from  an 
analysis  of  their  "political  theory"  and  constitutional  proposals.  I  present 
their  conceptions  of  the  basic  principles  and  most  pressing  problems  of 


24.  The  critiques  or  challenges  I  refer  to  are  those  implicit  in  the 
strengths  of  Wilson's  and  Morris'  views,  not  those  they  actually  leveled 
against  their  fellows. 
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republican  government,  as  well  as  bbeir  understanding  of  how  particular 
institutions  could  implement  those  principles  and  solve  those  problems,  tty 
analysis  focuses  on  how  each  Framer's  views  on  property  fit  within  his 
institutional  and  theoretical  frameworks.  Finally,  I  use  the  critique  their 
views  provide  of  one  another  to  assess  the  Constitution  of  1767  —  its 

strengths,  its  weaknesses,  and  the  extent  to  which  these  strengths  and 
weaknesses  suggest  that  it  was  a  Madisonian  document. 

This  approach  presumes  an  understanding  of  their  political  thought  that 
requires  some  explanation.  The  obvious  problem  is  that  these  men  were 
thoughtful,  insightful,  sometimes  profound  statesmen,  but  they  were  not 
primarily  theorists.  Is  it  possible  to  use  their  political  thought  in  the 
ways  I  propose  without  imputing  a  philosophical  mission  and  a  theoretical 
coherence  which  they  never  had?  tty  answer  is  that  despite  their  pragmatic 
nature,  they  came  to  the  convention  with  a  coherent  set  of  principles  and 
ideas  about  politics  which  they  wanted  to  implement  in  the  new  Constitution. 
Their  ideas  had,  to  a  large  extent,  developed  in  an  effort  to  solve  the 
problems  —  both  immediate  and  long-run  —  of  their  fledgling  republic. 

Their  conceptions  of  republican  principles  and  theories  of  government  were 
thus  intertwined  with  the  institutional  designs  they  proposed.  Their  views 
on  the  proper  nature  of  representation,  for  example,  were  refined  as  well  as 
concretized  in  the  process  of  deciding  on  the  optimal  form  of  the  legislature 
—  the  size  of  election  districts,  the  length  of  terms,  the  modes  of 
selection.  Moreover,  principle  merged  with  practical  politics,  such  as 
competing  economic  interests,  in  the  collaboration  and  compromise  that 
produced  the  Constitution.  Nevertheless,  the  Constitution-making  these  men 
engaged  in  is  best  understood  as  an  effort  to  design  institutions  in 
accordance  with  deeply  held  political  principles  and  with  general  conceptions 
of  how  institutions  do  an^  should  work. 
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Their  ideas  do  not  constitute  political  theory  on  the  order  of  Locxe,  but 
they  do  have  sufficient  coherence  to  analyte  as  systems  of  thought.  We  can 
see  the  relations  between  their  views  on  property  and  their  other  ideas  and 
values ,  and  thus  assess  how  central  property  was  to  their  political  thought 
as  a  whole.  The  comparisons  among  Madison,  Morris,  and  Wilson  makes  this 
assessment  clearer  still;  the  relations  between  their  views  on  private 
property  and  the  comparative  strengths  and  weaknesses  of  their  thought  show 

us  not  only  how  property  was  important,  but  what  difference  that  importance 
made. 

The  links  between  property,  institutional  design,  and  judgment  about  the 

fundamental  objectives  of  government  are,  for  example,  revealed  in  the 

comparison  between  Madison  and  Wilson.  In  Madison's  thought  we  can  see  an 

ordered  set  of  values  in  which  the  highest  were  liberty,  stability,  and 

25 

justice.  Property  was  essential  to  each,  and  its  protection  provided  the 
concrete  focus  for  the  design  of  institutions  capable  of  foster ing  these 
abstract  values.  In  his  design  for  the  legislature,  for  example,  his 
preferences  for  large  election  districts,  comparatively  long  terms,  and 
suffrage  qulifications  emerge  as  efforts  to  implement  his  conception  of 
representation  as  refinement.  This  conception,  in  turn,  was  shaped  by  his 
belief  that  only  a  legislature  capable  of  "refining"  constituents'  views 
could  provide  the  security  for  property  that  was  essential  to  liberty, 
stability,  and  justice  —  and  thus  to  the  success  and,  ultimately,  the 
survival  of  the  republic. 


25.  The  importance  of  property  to  Madison's  conception  of  justice  is  clear 
(as  I  will  show  later)  despite  the  fact  that  he  does  not  define  this  pivotal 
concept . 
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Wilson's  views  on  property  reveal  a  contrasting  constellation  of  values. 
In  his  view,  the  excellence  of  man,  not  the  protection  of  property,  was  the 
object  of  Government.  Liberty  itself  was  but  a  means  to  that  end,  and 
property  only  one  component  of  that  means.  Popular  participation  might  put 
property  at  risk,  but  active  self-governance  developed  men's  capacity  for 
excellence.  Wilson's  preference  for  the  direct  election  of  the  executive,  as 
well  as  both  houses  of  the  legislature,  reflected  an  understanding  of  the 

potential  of  participation  which  differed  from  that  of  his  fellow 
Federalists.  This  understanding  arose  out  of  a  vision  of  the  objeot  of 
government  (and  self-government)  in  which  property  held  a  far  less  important 
place  than  in  Madison's,  more  characteristic,  conception. 

Together,  these  three  Framers  provide  a  critical  perspective  on  the 
importance  of  property  in  the  ideas  and  institutions  which  became  the 
foundation  of  our  political  system.  The  juxtaposition  of  their  ideas  shows 
property  as  part  of  our  very  ideals  of  justice,  liberty,  and  democracy. 

Their  debates  suggest  the  ways  our  institutions  were  designed  to  protect 
property  and  the  consequences  of  the  choices  involved  in  those  designs.  In 
short,  these  Framers  provide  a  perspective  on  the  subtle  ways  property  is  an 
integral  part  of  our  Constitution. 

The  rise  of  judicial  review  completes  this  perspective.  The  final 
chapter  on  the  formation  turns  to  the  battles  over  the  proper  scope  of  the 
Federal  Courts  and  the  opinions  through  which  the  Marshall  Court  claimed  its 
status  as  guardian  against  legislative  encroachment  on  individual  rights.  In 
the  Marshall  Court's  opinions,  we  can  see  the  justices  crafting  the 
distinction  between  law  and  politics.  We  can  see  how  they  carved  out  the 
scope  of  each  category,  while  subtly  asserting  the  authority  of  the  Court  to 
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do  so.  In  particular,  we  can  see  the  use  of  property  to  define  judicially 
enforceable  limits  to  legitimate  government.  As  the  justices  defined  the 
rights  of  property  and  contract  and  the  scope  of  legislative  power,  they 
articulated  a  conception  of  limited  government  which  has  been  the  basis  of 
American  constitutionism  ever  since. 

I  also  treat  these  cases  as  framing  the  intersection  of  law,  politics, 

26 

and  economics  in  our  constitutional  structure.  The  Federalist  vision  of 
freedom  and  justice  in  a  commercial  republic  entailed  a  certain  vision  of  the 
economy,  and,  in  the  early  years  of  the  republic,  a  growing  sense  of  the 
legal  framework  necessary  to  effect  this  vision.  The  Federalists'  conception 
of  rights  inner seated  with  their  economics,  their  notions  of  liberty  and 
justice  with  their  concepts  of  property  and  contract.  The  establishment  of 
judicial  review  emerges  as  a  successful  effort  to  ensure  that  those 
intersections  were  treated  as  natters  of  law,  securely  insulated  from  popular 
conflicts. 

The  judiciary's  claim  to  define  the  framework  of  the  political  economy 
was  made  in  the  name  of  their  authority  to  protect  the  rights  of  property  and 
contract  from  "the  sudden  and  strong  passions  to  which  men  are  exposed.""' 

The  rise  of  judicial  review  is  thus  the  story  of  the  removal  of  contested 
issues  from  the  realm  of  democratic  politics  to  the  safety  of  the  law. 
Judicial  review  was  firmly  established  in  the  midst  of  profound  conflicts 
over  the  shape  the  new  republic  should  take.  The  fundamental  issues  of  the 


26.  In  rtiienca,  the  relation  between  liberal  political  theory  and  liberal 
economics  was,  in  important  ways,  worked  out  in  law. 

23.  This  rhras^  is  frcxn  Fletcher  v.  Peck,  U.S.  (6  Cranch)  87  (1610)  at  137. 
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political  economy  most  seriously  contested  were  those  claimed  by  the  Court 

for  its  domain.  In  the  emergence  of  judicial  review,  we  can  see  how 

28 

designating  issues  as  "law"  insulates  them  not  only  from  the  clashes  of 
politics,  but  from  the  attention  of  public  debate  as  well.  The  final  chapter 
on  the  formation  of  the  Constitution  is,  in  part,  about  the  complex  ways 

judicial  review  removes  basic  issues  from  popular  comprehension  and  control. 
It  is  thus  the  final  chapter  in  the  story  of  the  structuring  (and  confining) 

of  democratic  politics  to  serve  the  complex  set  of  values  associated  with, 
and  symbolized  by,  private  property. 

V 

My  story  of  the  formation  of  the  Constitution  ends  one  hundred  and  fifty 
years  ago  in  a  still  largely  agrarian  society,  with  a  pre-civil  war 
Constitution  and  economy,  a  huge  disenfranchised  population  (women  and 
blacks) ,  and  a  federal  government  whose  size  and  scope  were  a  mere  fraction 
of  what  it  is  today.  The  conclusion  to  the  book  turns  to  the  question  of 
what  this  long  distant  formation  tells  us  about  the  political  system  that  has 
emerged  from  it. 

The  first  part  of  the  conclusion  presents  a  set  of  arguments  about  how 
the  importance  of  property,  in  the  formation  of  the  Constitution,  continues 
to  shape  both  the  institutions  and  the  ideas  of  our  constitutional  system. 

The  second  section  juxtaposes  these  claims  for  the  enduring  importance  of 
property  with  two  striking  historical  phenomena:  the  violation  of  vested 
rights  in  nineteenth-century  legal  practice  and  the  virtual  abandonment  of 
traditional  constitutional  protection  for  property  after  1937.  The  core  of 


28.  This  metaphor  is  meant  to  be  precise:  law  is  an  insulator,  not  an 
impregnable  shield. 
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the  conclusion  is  an  explanation  of  what  this  contrast  tells  us  about  the 
real  meaning  of  property  in  our  system  and  about  the  future  cf 
cons t i tu t ional i sm . 

I  begin  with  the  parallels  between  the  insights  of  the  Framers  and 
contemporary  critiques  of  the  American  political  system.  The  weaknesses  in 
the  Madisonian  Constitution  revealed  by  Morris  and  Wilson  have  been 
repeatedly  echoed  in  charges  of  the  system's  failure  to  control  the  political 
power  wielded  by  the  wealthy  and  to  achieve  full  participatory  democracy  — 
despite  the  steady  expansion  of  the  franchise.  I  do  not  offer  a  full-scale 
investigation  into  the  nature  cf  economic  power  and  democracy  in  America,  nor 
even  a  review  of  the  literature  on  these  subjects.  Rather,  I  use  sore 
widely-noted  (and,  of  course,  contested)  claims  about  participation  and 
political  power  in  the  United  States  to  suggest  that  the  weaknesses  of  the 
1787  Constitution  have  endured  and  that  the  Framers'  insights  into  those 
weaknesses  can  help  us  understand  what  causes  and  sustains  them. 

Obviously,  the  nature  of  popular  participation  and  the  relation  between 
economic  and  political  power  are  complex  issues  with  no  single  explanation. 
The  Framers  can,  however,  help  us  identify  links  between  the  forms  of 
institutions,  the  "political  culture"  they  foster,  and  the  structure  cf 
power.  Similarly,  the  story  of  judicial  review  points  to  the  wavs  the  scope 
of  judicially-defined  law  undermines  participatory  democracy  by  removing 
basic  issues  from  popular  understanding  and  control.  In  short,  the  formation 
of  the  Constitution  helps  us  to  see  the  aspects  of  institutional  design, 
other  than  formal  access  to  the  vote,  which  shape  the  nature  of  American 
democracy.  The  contribution  of  the  formation  to  understanding  the  weakness 
of  the  American  political  system  is  not  only  that  this  perspective  can  point 
to  specific  institutional  sources,  but  that  it  indicates  the  ways  these 
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weaknesses  are  systemic.  The  problems  with  popular  participation  and  tube 

conflation  of  economic  and  political  power  were  there  from  the  start.  They 

were,  in  a  sense,  built  into  the  original  design.  The  perspective  from  the 

29 

formation  suggests  that  these  weaknesses  are  not  accidents  of  subsequent 
historical  development;  they  are  deeply  embedded  in  the  structure  of  the 
political  system. 

The  lessons  of  the  formation  are  not  limited  to  institutional  structure. 

An  important  part  of  the  formation  of  the  Constitution  was  the  creation, 
crystallization  and  systemization  of  ideas  --  ideas  which  became  the  core  of 
a  lasting  tradition  of  political  thought.  Beliefs  about  the  meaning  of 
equality  and  democracy,  about  the  value  of  private  property,  and  about  the 
nature  of  limited  government  both  sustain  and  constitute  the  Constitution. 

The  story  of  the  formation  helps  us  understand  hew  the  nature  of  democracy 
and  the  structure  of  power  are  sustained  by  ideas  as  well  as  by  institutions. 

The  core  of  that  argument  is  a  set  of  hypotheses  about  tube  ways  the 
Federalist  mode  of  thought  has  continued  to  dominate  the  tradition  of 
American  political  thought.  There  have  always  been  submerged 
counter -cur rents,  which  surface  with  particular  force  from  time  to  time. 
Nevertheless,  there  is  sufficient  continuity  and  coherence  to  the  mainstream 
of  American  political  thought,  that  it  makes  sense  to  speak  of  a  dominant 
tradition.  That  tradition  is  clearest  in  legal  thought  and  particularly  in 
judicial  opinions,  which  are,  in  important  ways,  the  official  articulation  of 
the  dominant  tradition.  My  claims  extend,  however,  to  political  thought  more 


29.  I  note  again  that,  of  course,  not  everyone  would  acree  with  the  critics 
about  the  character istics  of  democracy  and  economic  power  in  America,  or  that 
these  character istics  constitute  weaknesses. 
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generally. 

My  central  claim  is  that  the  dominant  tradition  of  American  political 

thought  has  the  weaknesses  of  the  Madisonian  perspective.  It  is  not  just 

that  this  tradition  justifies  and  reinforces  the  forms  of  democracy  and 

distribution  of  power  which  the  institutional  structure  promotes;  the 

dominant  tradition  in  any  political  system  would  do  this,  almost  by 

definition.  The  weaknesses  of  the  American  tradition  is  that  its  inquiries 

into  the  nature  of  democracy  and  the  problems  of  economic  power  are  shallow 

and  limited  —  compared,  for  example,  to  the  concerns  of  the  Anti-Federalists 

or  the  best  of  Wilson's  and  Morris'  insiahts. 

Despite  the  recurrent  surfacing  of  objections  to  the  political  power  of 

wealth  (which  are  more  numerous  than  those  about  the  nature  of 

participation) ,  there  has  been  no  profound  reassessment  of  the  relationship 

31 

between  economic  and  political  power  in  mainstream  political  thought."'" 

The  story  of  the  formation  suggests  that  the  tradition  shaped  try  Federalist 
thought  is  ill-equipped  to  deal  with  these  issues.  It  is  characterized  by 


30.  The  conclusion  does  not  present  a  history  of  political  thought  in 
America,  but  rather  questions  to  bring  to  that  history;  I  make  arguments 
which  only  a  full-scale  history  of  political  thought  could  confirm.  These 
arguments  are  more  speculative  than  those  about  enduring  institutional 
weaknesses  because  my  criticisms  of  the  tradition  of  political  thought  are 
less  familiar  and  well-established  than  those  I  rely  on  for  the  institutional 
critique.  I  present  the  argument  despite  these  caveats  because  an  important 
part  of  what  the  formation  proviaes  is  a  vantage  point  from  which  to  see 
patterns  of  political  thought  and  their  relation  to  the  values  established 
and  choices  made  at  the  origins  of  the  Constitution.  The  formation  not  only 
alerts  us  to  patterns  to  look  for,  it  helps  us  understand  the  reasons  for 
those  patterns.  The  conclusion  presents  the  picture  I  see,  and  invites  a 
detailed  study  to  see  whether  the  patterns  prevail  on  closer  scrutiny. 

31.  It  is  possible  that  such  a  reassessment  is  now  taking  place.  In  the  last 
15  years,  or  so,  the  question  of  both  economic  power  and  participation  have 
increasingly  captured  the  attention  of  academics. 
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categories  which  would  have  to  be  transformed  and  choices  which  weald  have  to 
be  reversed,  if  these  issues  were  to  take  hold.  From  the  perspective  of  the 
formation,  the  weaknesses  in  our  political  thought  appear  not  as  anomalous 
failures  of  a  liberal  democratic  tradition,  but  as  integral  parts  of  a 

coherent  and  long-standing  system  of  ideas  and  institutions. 

My  discussion  of  American  political  thought  does  more  than  identify 

weaknesses  in  the  tradition.  It  attempts  to  show  how  the  perspective  of  the 

formation  helps  us  understand  why  Americans  see  political  problems  as  they 

do.  For  example,  the  belief  in  political  equality  and  economic  inequality, 

32 

held  by  rich  and  poor  alike,  "makes  sense"  in  terms  of  the  Framers' 
distinction  between  political  and  civil  rights.  With  an  understanding  of  the 
Founders'  thought,  we  can  recognize  patterns  and  categories  in  contemporary 
political  views  and  see  them  as  part  of  a  coherent  system  of  beliefs.  My 
analysis  of  Federalist  political  thought  provides  an  analogue  to  contemporary 
political  thought,  which  reveals  its  underlying  premises,  values  and 
assumptions.  We  can  use  the  founding  connections  between,  say,  property, 
justice,  liberty  and  inequality,  to  see  whether  the  concepts  and  the  links 
between  then  still  prevail.  We  can  then  better  understand  their  significance 
in  contemporary  thought  and  the  enduring  power  they  hold  as  part  of  a 
tradition. 

Finally,  the  conclusion  argues  that  the  great  strengths  of  the  system, 
originally  built  around  property,  are  still  with  us  and  still  shaped  and 


32.  See  Jennifer  Hochschild,  What's  Fair:  American  Beliefs  About 
Distributive  Justice  (Cambridge,  Mass. ,  1981) .  The  relation  between  the 
Framers'  categories  and  contemporary  views  is,  of  course,  complex.  The 
conclusion  explores  this  complexity  in  making  the  argument  that  these  views 
are  best  understood  as  part  of  a  tradition  which  still  craws  heavily  op.  the 
conceptual  framework  of  the  formation  of  the  Constitution. 


47 


49 


sustained  by  property.  The  founders  of  our  system  transcended  their  concern 
with  property  by  structuring  the  system  to  protect  minority  rights  generally, 
not  merely  the  property  of  the  few.  Our  history  shows  the  capacity  of  the 
system  to  expand  the  scope  of  constitutional  protection  as  new  groups  (e.g., 
blacks  and  women)  came  to  be  included  in  the  politically  relevant  "people" 
and  new  claims  (such  as  privacy)  came  to  be  considered  as  basic  rights  of 
Americans.  Property  was,  however,  for  one  hundred  and  fifty  years  invoked  as 
the  symbol  of  rights  as  limits  to  government.  The  conclusion  makes  the 
argument  that  property  has  remained  central  to  American’s  conceptions  of 
individual  freedom  and  to  their  notion  of  limited  government. 

The  concluding  arguments  I  have  outlined  so  far  are  variations  on  the 
theme  of  the  enduring  importance  of  a  property-centered  framework  of  ideas 
and  institutions.  The  claim  is  not  simple,  however,  for  the  story  of 
property  in  American  history  is  a  puzzlinq  one.  The  central  argument  of  the 
conclusion  is  an  exploration  of  this  puzzle. 

The  enduring  importance  of  property  is  clearest  in  the  judicial  sphere  — 
in  the  continuity  of  rhetoric  about  the  sanctity  of  property.  This  rhetoric 
has  been  amplified  from  time  to  time  in  cries  that  the  constitutional  system 
would  collapse  if  property  were  not  (judicially)  protected  as  a  limit  to  the 
power  of  government.  The  Federalists'  urgent  warnings  in  1787  were  repeated 
in  the  1820  state  constitutional  convention  and  again  in  the  period  from  the 
1880s  to  the  1930s  when  the  Supreme  Court  systematically  struck  down  welfare 
and  regulatory  legislation  in  the  name  of  private  property  and  freedom  of 
contract.  Yet  this  striking  continuity  of  rhetoric  is  matched  by* an  equally 
striking  disjuncture  between  rhetoric  and  practice. 

At  crucial  junctures  in  the  nineteenth  century,  the  judiciary  was  willing 
to  redefine  property  rights  in  ways  which  amounted  to  the  violation  of  veszed 
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rights.  The  courts  have  also  permitted  vast  incursions  on  private  property- 
through  a  generous  interpretation  of  the  scope  of  eminent  dorrs  in  —  including 
the  delegation  of  this  pc^er  to  private  enterprises."'  ’  The  rights  of 
property  have  repeatedly  been  sacrificed  in  the  name  of  economic 
developTent.  In  addition  to  this  long  history  of  judicially-sanctioned 
incursions  on  property,  any  claim  for  the  centrality  of  property's  sacred 
status  must  take  account  of  the  transformation  of  constitutional 

jurisprudence  symbolized  by  the  1937  case.  West  Coast  Hotel  v. 

.  34 

Parrish.  Since  1937,  the  Supreme  Court  has  virtually  abandoned  the 

traditional  constitutional  protections  for  property.  It  is  extremely  rare 
that  statutory  interferences  with  private  property  are  held 
unconstitutional.  Neither  the  contract  nor  commerce  clauses,  nor  the 
"takings"  provision  of  the  fifth  amendment,  nor  the  due  process  clause  of  the 
14th  amendment  is  used  as  a  judicial  limit  on  legislative  decisions.  On  the 
contrary,  the  working  presumption  for  decades  has  been  that  economic 
regulation  is  constitutional. 

This  history  hardly  looks  like  the  sanctity  of  private  property 
proclaimed  by  two  centuries  of  judicial  and  political  rhetoric.  Ncr  does  it 
look  like  the  judicial  behavior  of  a  system  in  which  the  original  importance 
of  private  property  has  endured.  This  puzzle  proves  to  be  as  revealing  of 
the  significance  of  property  in  the  American  political  system  as  the  more 
direct  insights  offered  by  tne  formation  of  the  Constitution.  The  puzzle 


7 

33.  See  Morton  Horwitz,  The  Transformation  of  American  Law  (Cambridge,  Mass., 
1977)  and  Harry  Scheiber,  "The  Road  to  Munn:  Eminent  Domain  and  the  Conce 
of  Public  Purpose  in  the  State  Courts,  5  Perspectives  in  American  History 
(1971)  and  "Property  Law,  Lxpropr iation ,  and  Resource  Allocation  by 
Gcvernnent,  1739-1910,"  in  American  Law  and  the  Constitutional  Order, 

Lawrence  M.  Friedman  and  Harry  N.  Scheiber,  eds.  (Cambridge,  Pass .  ,  1976). 

34.  300  U.S.  379. 
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points  to  the  paradox  of  property's  status  in  the  American  constitutional 
system:  it  is  the  symbol  of  limits  on  governmental  power  and  it  is  the 

repeated  subject  of  governmental  action.  Both  have  always  been  true,  yet  the 
paradox  has,  until  recently,  not  threatened  the  symbolic  function  of  property 
in  the  American  conception  of  limited  government.  The  conclusion  explores 
both  this  paradox  and  contemporary  threats  to  constitutionalism. 

I  argue  that  what  is  crucial  to  this  symbolic  function  is  not  the  actual 
inviolability  of  property,  but  its  symbolic  power.  The  concept  of  property 
has  been  an  enormously  effective  symbol,  capable  of  capturing  people's 

t 

imaginations.  Property  provides  a  concrete,  literal  boundary  to  the 

intrusiveness  of  government:  government  cannot  take  what's  mine,  government 

35 

cannot  enter  my  home.-'  Property  is  a  similarly  concrete  source  of 
individual  autonomy.  These  qualities  have  made  it  possible  for  property  to 
retain  its  power  as  a  symbol  of  limits  on  government,  despite  the  obvious 
breaches  of  those  limits,  and  shifts  in  their  definition.  The  symbolic  power 
of  property,  its  mythic  status  as  a  source  of  individual  freedom  and  a  limit 
to  government,  has  thus  sustained  the  paradox  of  property,  and  with  it  the 
paradox  of  self-limiting  government.  As  long  as  property  seems  a  compelling, 
even  if  self-imposed,  limit  on  the  state,  the  idea  of  self-limiting 
government  seems  plausible.  Without  this  symbolic  effectiveness,  the  paradox 
collapses  into  a  contradiction,  leading  to  a  denial  of  the  possibility  of 
self-defined  and  self-imposed  limits.  Current  confusions  over  the  meaning 


35.  There  are,  of  course,  qualifications:  emanent  domain  allows  the 
government  to  take  private  property,  and  homes  can  be  entered  with  a 
warrant.  These  qualifications  are  yet  another  instance  of  the  ways  in  which 
property  is  a  compelling  symbol  of  limits  at  the  same  time  that  those  limits 
are  clearly  not  absolute. 
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and  status  of  property  now  make  such  a  collapse  seem  possible.  The 
conclusion  explores  the  implications  of  the  shifting  and  contested  meaninc  of 
property  in  constitutional  law  and  jurisprudential  debate. 

I  focus  first  on  the  constitutional  prohibition  against  the  taking  of 
private  property  (unless  for  public  use  and  with  compensation)  which  is,  in 
principle,  one  of  the  clearest  instances  of  property  as  a  limit  to 
governmental  power.  Yet  academic  debate  on  the  subject  has  transformed  the 

issue  from  one  of  rights  as  limits  to  legitimate  power  into  a  sort  of 
cost-benefit  analysis  of  economic  utility  or,  at  best,  fairness.  The  courts 
have  net  quite  adopted  this  calculus  approach.  But  they  are  also  ’unable  to 
articulate  any  clear  principle  of  what  constitutes  an  illegitimate 
interference  with  private  property.  Added  to  this  picture  of  legal  confusion 
is  an  extraordinary  variety  of  theorists  who  advocate  changes  in  the  meaning 
of  property  to  achieve  their  desired  political  ends.  Same  urge  redefinitions 
of  property  to  rid  it  of  its  attendant  evils  and  make  it  a  vehicle  for 
egalitarian  reform.  Others  urge  a  return  to  traditional  definitions  of 
property  and  a  corresponding  dismantling  of  existing  egalitarian  reforms.  In 
short,  the  prevailing  views  of  property  in  academic  and  judicial  discourse 
are  neither  certain  nor  concrete.  The  concluding  chapter  suggests  that  these 
transformations  in  the  concept  of  property  may  finally  undermine  its  symbolic 
power  and  thus  its  function  in  American  constitutionalism.  Were  this  to  be 
the  case,  our  very  tradition  of  limited  government  would  be  transformed  as 
well. 

VI 

Whatever  the  actual  ambiguities  and  uncertainties  of  property  in  the 
eighteenth  century,  the  Federalists  were  certain  about  the  meaning  of  private 
property  and  its  relation  to  liberty  and  justice.  The  problem  they  faced  was 
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assuring  the  protection  of  private  property  under  a  government  where  the 
majority  had  political  power  but  no  property.  They  built  an  impressive 
constitutional  structure  around  the  solution  to  that  problem.  Two  hundred 
years  later,  the  structure  and  tradition  endure,  but  the  founding  premises 
about  the  meaning  and  significance  of  property  are  in  doubt. 

The  extent  of  economic  regulation  and  land  use  control  have  transformed 
both  the  content  of  property  rights  and  their  function  as  limits  to  the  scope 
of  governmental  power  — •  leaving  both  content  and  function  as  subjects  of 
debate.  The  concept  of  property  in  constitutional  law  has  all  but 
disintegrated.  New  forms,  such  as  intellectual  property,  emerge  as  the 
boundaries  of  the  old  forms  crumble,  hs  the  "things"  owned  become 
increasingly  intangible,  property  loses  its  characteristic  and  compelling 
concreteness.  The  relationship  between  ownership  and  control  is  both  weak 
and  fluid.  The  meaning  of  property  is  contested  terrain  in  political  and 
economic  theory,  jurisprudence,  and  constitutional  law. 

These  transformations  and  contests  open  the  concept  to  further 
challenge.  When  the  concept  of  property  no  longer  has  the  concreteness, 
stability  or  certainty  to  seem  like  a  boundary,  it  begins  to  lose  its  force 
against  the  pressures  of  egalitarianism.  These  pressures,  which  have  been 
building  for  a  long  time,  now  pose  a  powerful  challenge  to  the  traditional 
status  of  property  and  with  it,  the  scope  of  the  state.  The  story  of  the 
formation  suggests  just  how  profound  this  challenge  is. 

The  premise  of  the  founders  that  there  can  be  liberty  and  justice  for  all 
while  there  is  property  only  for  some  is  increasingly  questioned  in 
contemporary  political  theory  and  jurisprudence.  Many  of  those  loyal  to  the 
liberal  tradition  now  arque  that  economic  inequality  is  a  barrier  to 
political  equality  and  to  the  equal  entitlement  to  liberty  and  justice  our  • 
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system  has  long  proclaimed.  This  is  an  attractive  and  persuasive  argument. 
But  our  tradition  suggests  that  the  inequality  originally  ouilt  into  the 
American  concept  of  private  property  cannot  simply  be  exorcised  from  the 
political  system  without  consequences  that  extend  to  its  strengths  as  well  as 
its  weaknesses.  Private  property  and  inequality  are  not  marginal  features  of 
the  system  which  can  easily  be  rearranged.  However  separable  in  theory, 
inequality  is  linked  in  our  constitutional  tradition  not  only  to  property, 
but  to  our  conceptions  of  liberty,  of  justice,  and  of  the  very  nature  and 
scope  of  government.  To  transform  property  and  inequality  is  to  require  a 
rethinking  of  all  of  these. 

In  the  conception  crystallized  and  articulated  during  the  formation  of 
the  Constitution,  the  relationship  between  inequality,  property,  liberty,  and 
limited  government  was  as  follows:  The  acquisition  and  use  of  property  were 
essential  elements  of  liberty.  Given  free  rein,  "men's  different  and  unequal 
faculties  of  acquiring  property  would  result  in  unequal  possessions. 

Justice  required  the  protection  of  these  acquisitions  from  the  predatory 
claims  of  the  less  successful.  The  object  of  government  was  to  provide  both 
this  liberty  and  this  justice.  The  protection  of  property  not  only  try ,  but 
from,  government  was  essential  for  a  government's  success  in  meeting  these 
objectives,  and  thus  for  its  legitimacy.  For  a  government  to  cross  the 
boundary  of  property  rights  was  to  trespass  on  both  liberty  and  justice,  and 
thus  to  step  beyond  the  scope  of  legitimate  power. 

The  egalitarian  vision  is  practically  a  reversal  of  this  founding 
conception:  whether  the  inequality  or  property  is  the  result  of  "liberty  or 


36.  This  is  Madison's  phrase  from  The  Federalist,  h’o.  10. 
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not,  it  stands  in  the  way  of  liberty  and  justice  for  all.^”7  The  freedom  to 
use  and  acquire  property  and  the  security  of  one's  acquisitions  are  no  longer 
defining  elements  of  liberty  and  justice,  but  the  potential  objects  of 
regulation  and  redistribution  —  aimed  at  assuring  justice  and  liberty.  In 
the  stronger  versions  of  egalitarianism,  this  objective  entails  a 

governmental  responsibility  either  to  assure  that  the  ability  to  exercise 
one's  rights  is  not  contingent  on  wealth  or  to  provide  the  resources 

necessary  to  make  that  exercise  possible.  Far  from  requiring  respect  for  the 
boundaries  defined  by  property,  the  egalitarian  conception  of  liberty  and 
justice  requires  incursions  on  traditional  property  rights.  What  once 
defined  the  limits  to  governmental  power,  becomes  the  prime  subject  of 
affirmative  governmental  action. 

The  problem  egalitarianism  poses  for  American  constitutionalism  is  not 
mer^lv  that  the  egalitarian  vision  entails  conceptions  of  liberty  and  justice 
fundamentally  different  from  those  on  which  our  tradition  was  built.  The 
problem  is  that  this  vision  is  incompatible  with  the  property-based 
conception  of  limited  government.  Egalitar ianism  does  not  simply  involve 
infringements  on  property  rights.  (American  constitutionalism  has,  after 
all,  survived  a  long  history  of  incursions  on  vested  rights.)  Egalitarianism 
defines  the  inequality  of  property  itself  as  the  source  of  the  problems  to  be 
remedied.  Redistribution  is  not  incidental,  it  is  the  objective. 


37.  There  are,  of  course,  many  variants  of  this  vision.  I  am  presenting  the 
general  features  common  to  most.  In  most  versions  of  liberal  egalitarianism, 
economic  inequality  need  not  be  abolished,  but  must  be  compensated  for  or 
modified  in  ways  which  interfere  with  traditional  property  rights. 
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Egalitarianism  changes  the  status  of  property  as  such;  property  car.  then  no 
longer  serve  as  a  boundary  to  the  legitimate  scope  of  .government . 

If  we  are  to  retain  our  basic  conception  of  limited  government,  something 
must  replace  property  as  the  boundary  between  a  protected  sphere  of 
individual  liberty  and  the  scope  of  governmental  power.  A  new  definition  of 
the  scope  of  government  and  a  new  symbol  of  its  limits  will  be  necessary. 

Both  symbol  and  limits  will  have  to  be  capable  of  sustaining  the  tension 
between  democracy  and  individual  rights,  which  has  been  the  essence  of 
American  constitutionalism.  In  short,  the  transformation  egalitarianism, 
implies  is  enormous.  Ihe  change  it  brings  in  the  status  of  property  shakes 
the  foundations  of  American  constitutionalism. 

There  is,  of  course,  an  implicit  message  of  caution  in  this  analysis.  My 
story  is  not,  however,  intended  to  buttress  conservatism.  The  story  does 
suggest  that  property  is  tied  to  the  strengths  as  well  as  the  weaknesses  of 
the  system  and  that  efforts  to  prevent  property  from  generating  weaknesses, 
are  likely  to  threaten  strengths.  The  corollary,  however,  is  that  our 
property-based  form  of  constitutionalism  has  serious  weaknesses,  which  may 
not  be  separable  from  its  strengths.  The  costs  of  this  form  of 
constitutionalism  may  be  so  heavy  as  to  condemn  it.  Fortunately,  the 
perspective  of  the  formation  offers  something  more  than  an  grim  insistence 
that  everything  has  its  costs.  If  it  warns  us  of  the  consequences  of  change, 
it  also  suggests  the  possibility  of  alternatives. 

In  revealing  how  the  focus  on  property  shaped  the  Federalists* 
perceptions  of  the  peculiar  vulnerability  of  individual  rights  in  a 
democracy,  rny  story  helps  us  to  distinguish  the  essence  of  that  problem  from 
the  property-centered  formulation  enshrined  in  our  tradition.  The 
Federalists  helped  to  articulate  and  solve  one  of  the  great  dilemmas  of 
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democracy  —  its  irreducible  tension  with  individual  rights,  freedom,  or 
autonomy.  The  particular  problem  the  Framers  faced  arose  because  of  the 
inequality  built  into  their  understanding  of  property,  liberty',  and  justice. 
With  inequality  as  the  inevitable  result  of  liberty,  the  security  of  property 

<=tood  in  constant  tension  with  the  right  of  men  to  govern  themselves.  The 
rights  of  property  were  threatened  by  the  numerical  advantage  of  the 

propertyless.  The  Federalists  did  generalize  from  the  vulnerability  of 

property:  they  saw  the  private  rights  of  individuals  as  threatened  by  the 

collective  power  of  the  majority.  But  they  also  let  the  particular  problem 

define  the  general  one  and  shape  the  solutions  they  proposed.  By 

understanding  how  property  shaped  their  thought,  we  can  disentangle  the 

38 

particular  from  the  general. 

The  vulnerability  of  individual  rights  is  an  enduring  dilemma  of 
democracy;  its  particular  manifestation  in  inequality  may  not  be.  The 
American  solution  of  confining  democratic  politics  may  be  necessary  when  the 
system  both  presupposes  and  fosters  an  unequal  distribution  of  basic  goods. 

To  secure  goods  enjoyed  only  by  rhe  few,  it  may  be  necessary  to  contain  the 
power  and  efficacy  of  the  many.  It  may,  however,  be  inequality  arc  not  the 
inevitable  vulnerability  of  individual  rights  which  is  at  the  core  of  the 
American  approach  to  the  problem.  If  inequality  were  transformed ,  the 
problem  of  protecting  individual  rights  might  be  transformed  as  well. 

I  am  not  suggesting  that  equality,  particularly  economic  equality,  would 
make  the  problem  of  individual  rights  in  a  democracy  disappear.  On  the 


33.  The  history  of  constitutional  jurisprudence  can  be  seen  as  a  step  toward 
such  a  disentanglement:  we  have  extensive  protection  for  non-property 
rights,  while  property  is  increasingly  subject  to  governmental  control.  The 
complexities  of  this  shift  are  pert  of  the  subject  of  the  conclusion. 
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contrary,  I  think  the  tension  between  the  autonomy  of  the  individual  and  the 
power  of  the  collective  is  inherent  in  the  human  condition.  The  tension 
reflects  the  dual  character  of  human  nature  as  both  essentially  individual 

and  irreducibly  social.  The  problem  of  individual  rights  takes  on  a 

39 

different  form,  however,  if  systemic  inequality  is  not  a  premise.  "  There 
is  then  no  reason  to  see  the  majority  as  a  constant  threat  to  a  cherished 
value.  In  any  democratic  society,  there  is  always  the  potential  that  some 

majority  will  use  their  collective  power  to  infringe  on  the  rights  of  an 
individual.  The  recognition  of  that  potential  is,  however,  very  different 
from  the  need  to  guard  against  the  ever-present  theat  frcm  the 
disadvantaged.  When  inequality  does  not  define  the  divisions  in  society, 
expansion  rather  than  confinement  of  democratic  participation  may  best 
protect  (and  foster)  individual  autonomy. 

The  disassociation  between  the  inequality  of  property  a nd  the  inherent 
vulnerability  of  the  individual  to  the  collective  makes  it  possible  to  try  to 
uncover  the  essence  of  that  vulnerability  —  which  may  or  may  net  involve  the 
issue  ot  inequality.  We  can  then  better  see  beyond  our  tradition  to  the 
possibility  of  transforming  American  constitutionalism  so  that  it  meets  the 
broader,  enduring  problem  of  individual  rights  while  abandoning  or  radically 
altering  its  original  stance  toward  property  and  inequality. 

While  egalitarianism  threatens  the  framework  of  limited  government  built 
around  property,  the  claims  of  equality  also  open  up  the  possibility  of  a  new 


39.  Inequality  in  America  has  not,  of  course,  taken  the  form  Madison 
envisioned  of  a  permanent  propertyless  majority.  Economic  inequality  has, 
however,  remained  both  a  presumption  and  a  feature  of  the  system. 
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approach  to  the  tension  between  the  individual  and  the  collective,  free  of 
the  constraints  of  making  democracy  safe  for  property.  The  perspective  trom 
the  formation  warns  of  the  difficulty  of  simply  trying  to  replace  property 
with  some  other  limiting  value.  It  warns  also  that  to  abandon  the  idea  of 
individual  rights  as  limits  in  favor  of  democratic  values  alone  is  to 
dramatically  change  the  notion  of  limited  government  which  has  sustained 
American  constitutionalism  for  two  hundred  years.  But  the  possibility  of 
disassociating  the  founding  connection  between  property  and  limited 
government  also  invites  a  new  way  of  conceiving  and  implementing  the 
competing  values  of  democracy  and  individual  rights,  of  collectivity  and 
individuality,  so  that  both  are  fostered.  The  real  lesson  of  the  American 
tradition  can  be  taken  to  be  that  democratic  values  alone  cannot  be  the 
foundation  for  good  aovernment.  They  must  be  counterpoised  to  the  values  of 
individual  freedom  or  autonomy.  We  need  not,  however,  conceive  of  democratic 
values  in  terms  of  the  shallow,  unexamined  concept  of  democracy  which  has 
characterized  our  tradition  for  so  long.  Nor  need  we  conceive  of  the  tension 
between  the  collective  and  the  individual  in  terms  of  the  hostile  dichotomy 
implied  by  the  link  between  property  and  autonomy. 

The  story  of  the  formation  places  property  at  the  center  of  the  American 
constitutional  system.  Its  institutional  framework  was  built  around  the 
challenge  of  protecting  property  in  a  republic;  its  dominant  tradition  of 
political  thought  was  shaped  by  the  same  concern.  The  conception  of  limited 
government  that  has  given  meaning  and  power  to  the  system  has  rested  on 
property  from  the  start.  Its  strengths  and  weaknesses  are  linked  to 
property.  Recognizing  those  links  frees  us  to  sever  them  in  our  imagination 
arid  envision  alternatives.  But  those  alternatives  challenge  the  tradition  of 
American  constitutionalism.  They  involve  not  modest  reforms  but  fundamental 
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transformations.  Egalitarianism  is  not  easily  grafted  onto  a  constitutional 
system  built  upon  the  sanctity  of  unequal  property. 

This  book  is  about  the  impressive  balance  the  American  Constitution  has 
achieved  between  democracy  and  individual  rights.  It  is  also  about  the  costs 

of  its  base  in  private  property.  That  base  is  new  shaken.  Change  is  not 
just  an  option,  but  a  present  reality.  The  story  of  the  formation  of  our 

present  constitutional  system  challenges  us  to  do  better,  and  warns  of  the 
difficulty,  and  the  importance,  of  succeeding. 


